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CHAPTER I : DIGNITY
Article 1. Human Dignity
Legislative initiative
The Italian Law n. 6 of 9 January 20041 reforms the entire system of deprivation of rights’
measures and introduces institutions of a support administration of persons with mental
diseases as an alternative to prohibition or incapacitation for people who are affected by
infirmities, physical disabilities or psychological disorders and are thus partially or
temporarily unable to help themselves and protect their own interests. It also provides that
incapacitation or prohibition can be also promoted by the persons living stably with them
(extending this circle beyond the spouse only). The new law corresponds to modern
conceptions about the treatment of persons with mental disabilities. Indeed the Italian legal
system has switched from an old fashioned vision of deprivation of rights, where people
deprived of rights were considered as “non- persons”, to a sympathetic attitude towards
people affected by disabilities, that recognizes their residual capacities.
National case law and practices of national authorities
On 3 February 2004 the Nation Council of Users - Consiglio nazionale degli utenti - the task
of which is to promote human dignity and implementation of civil rights, has approved a
declaration of minors’ rights in using the web2. On 18 February 2004 the Ministry of
Communications has appointed a Committee charged with the task to promote the voluntary
respect and the implementation of a set of norms, that have been self enacted by users and do
not have legal binding force, the so called “Codice di autoregolamentazione Internet e
minori”(a code proclaimed on 5 November 2003).
Article 2. Right to life
Euthanasia (active and passive, assisted suicide)
Legislative initiatives, national case law and practices of national authorities
Italian Parliament has examined, since 1984, quite few bills about the “legalisation” of
euthanasia, without enacting any law.
Reasons for concern
From time to time during the year cases of euthanasia (passive and, above all, active) has
emerged, practised to elderly or terminal patients by medical staff, nurses or relatives.
Domestic violence (especially as exercised against women)
Reasons for concern
No official data about domestic violence are available. One of the main reasons for concern is
indeed the women difficulty to reveal domestic violence. Italian NGOs like “Pink Telephone”
1

Legge 9 gennaio 2004, n. 6 Introduzione nel libro I, titolo XII, del codice civile del capo I, relativo all'
istituzione dell' amministrazione di sostegno e modifica degli articoli 388,414, 417, 418, 424, 426, 427
e 429 del codice civile in materia di interdizione e di inabilitazione, nonché relative norme di
attuazione, di coordinamento e finali.
2
Consiglio Nazionale degli Utenti, Diritti dei minori in rete, 3 febbraio 2004.
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- “Telefono rosa” - (a voluntary association for women protection) affirms that domestic
violence is a large phenomenon in the country.
Other relevant developments: medical assisted procreation
See also this report sub articles 3 and 13)
Legislative initiatives, national case law and practices of national authorities
Parliament has enacted Law no. 40 of 20043 about medical assisted reproduction. The law
protects the right to life of every embryo and by consequence it prohibits any experimentation
on human embryos, production of human embryos for research purposes and experimentation
and pre-implantation diagnosis. The law prohibits the assisted heterologus reproduction; it
recognises the right to access to medical assisted reproduction only to heterosexual married or
cohabiting couples, both living and having a potential reproductive age, with certified
infertility diseases. This law has been widely and sharply criticised. Many people consider
that the prohibition of experimentation on stem cells represents a violation of research liberty,
protected by article 33 of Constitution (see also This Report sub art. 13). There’s a strong
movement for the abrogation of the law, that has collected the necessary support (at least
500.000 citizens’ signatures, following art. 75 of Constitution) in order to propose an
abrogative referendum against the law. The Constitutional Court has been asked about the
admissibility of that referendum, and the result is expected by 10 February 2004.
Article 3. Right to the integrity of the person
Breaches of the right to the integrity of the person (general)
Legislative initiatives, national case law and practices of national authorities
The Parliament is finishing the examination of a bill (A.C. n. 414) about the prevention and
the prohibition of female genital mutilations.
Other relevant developments: medical assisted procreation
(See also This report sub Art. 2 and 13)
Legislative initiatives
See Law no. 40 of 2004, about medical assisted reproduction aforementioned sub Art. 2.
National case law and practices of national authorities
On 3 May 2004, the Catania civil court, has rejected, on the basis of the aforementioned law
no. 40 of 2004, the request of a couple affected by thalassemia to get the pre-implantation
diagnosis. It was the first case of application of law n. 40 of 2004, since the law has been
enacted. The Catania court decided also to reject the request to submit the law n.40 of 2004 to
the Constitutional Court for judicial review.
Reasons for concern
Since the beginning of 2004 many Italian couples has decided to go abroad in order to have
access to medical procreation, the so called “reproductive tourism”.

3

Legge 19 febbraio 2004, n. 40, Norme in materia di procreazione medicalmente assistita.
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Article 4. Prohibition of torture and inhuman or degrading treatment or punishment
Conditions of detention and external supervision of the places of detention
Penal institutions
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The CPT (Committee on the Prevention of Torture) delegation has visited Italy four times and
in every occasion has expressed concern about the overcrowded penal institution. The main
problem is that the follow up of the results of the inquiries of CPT is almost void. Indeed the
CPT needs a formal authorisation from national authorities in order to publish its results. The
Italian authorities has given the authorisation to publish the results of CPT visit of 2000 only
during the year 2003. The Eur. Ct. H.R. (European Court of Human Rights), on the basis of a
consolidated jurisprudence, also during 2004 condamned Italy4 for lacking of sufficient legal
guarantees assisting the application of art. 41 bis of the criminal procedure code, about the so
called system of “special detention”. Eventually, after many years of strong censures by the
Eur. Ct H.R., Italian Parliament enacted Law n. 95 of 20045, that strengthen the guarantees for
this kind of convicted people (for further details see below).
Legislative initiatives, national case law and practices of national authorities
Law no. 95 of 2004 strengthens the guarantees for inmates subjected to the special regime
provided by art. 41 bis of the criminal procedure code, against the recognised possibilities of
censorship by national authorities.
The Chamber of deputies is discussing a bill6 about the creation of a Committee called
“Garante dei diritti delle persone detenute o private della libertà personale”, a Committee
aimed to promote the rights of inmates.
Positive aspects
The National Health Institute (Istituto superiore di sanità) has led a research among 175
medical operators (103 doctors) that work in penal institutions in order to have a more
detailed report of Italian penal institution’s situation.
Good practices.
Rome, Bologna and Florence’s Town Councils have established a new authority that
guarantees the rights of inmates, and it is called “Garante per i diritti dei detenuti”7.
In few penal institutions inmates are involved in theatre representations that take place also
out of the institution.

Ospina Vargas c. Italia, 14th October 2004, application no. 40750/98; Madonia v. Italy, 6th July 2004,
application no. 55927/00.
5
Legge 8 aprile 2004, n. 95, Nuove disposizioni in materia di visto di controllo sulla corrispondenza
dei detenuti.
6
Testo unificato delle proposte di legge A.C. (Acts of the Chamber of Deputies) 411, A.C. 3229, A.C.
3344, 26 febbraio 2004.
7
Regolamento sul garante per i diritti delle persone private della libertà personale, in attuazione dell’art.
13 bis dello Statuto, approvato dal Consiglio comunale di Bologna il 26 gennaio 2004, in vigore dal 7
febbraio 2004
4
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Reasons for concern
The main reasons of concern about the penal institution in Italy regard: the overcrowding of
penal institutions (56.500 convicted people in a prison system designed to hold 42.100), the
lack of staff members, the lack of health assistance (almost 17.000 inmates are drug addict,
10.000 suffer from mental illness, 10.000 suffer from infectious diseases, scabies, syphilis and
tubercolosis) , the high level of self-injuring (during the period 2001-2003 more than 500
inmates died, and half of them was under 40 years old). The special detention ex art. no. 41
bis, as also CPT reports underline, in some cases can cause disorders of personality, anxiety
and insomnia. The research led by the National Health Institute shows that only in less of the
half of penal institutions there is a 24 hours health service, that it takes 12 hours to get basic
remedies, that only one out of four institutions has a defibrillator, that half of the institution
does not deliver any kind of health education brochure. Indeed it is important also to
underline the lack of moral assistance and above all the lack of support activities for non EC
inmates, that are a fast growing presence. The CPT affirms the existence of underground
confinements, the habit of inmates in the presence of the institutions’ guard of walking
bending the head, grazing the wall.
Institutions for the detention of persons with a mental disability
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The CPT delegation, for the first time, during the visit of 21th November - 3rd December
2004 examined the practical implementation in Italy of the procedure for applying the so
called “Trattamento sanitario obbligatorio” (involuntary medical treatment), which implies a
seven day renewable compulsory stay in a psychiatric ward. No comments have been yet
authorised to be published.
Centres for the detention of juvenile offenders
For more details see also this Report sub art. 6, section Deprivation of liberty for juvenile
offenders
Good practices
In 2004 The juvenile Prosecutor Office in Turin has opened a very useful web site. It’s an
important instrument for persons interested in juvenile justice, not only lawyers, but also
everyone that needs to obtain information about associations and institutions that support and
lodge juvenile persons in difficulties; social and health services; information about
international adoptions.
In some penal institutions, in particular in Bologna, Turin and Milan inmates are involved in
theatre representations that take place also out of the institution.
Reasons for concern
The lack of structures (different from centres of detention) able to reinstate minors in the civil
society is one of the main reason of concern. The other reason of concern is the high
percentage, almost 50% of inmates, of non EC minors. One of the paradox is that although the
majority of juvenile offenders is above all in the centre-north of the country, the majority of
centres of detention are located in the south of Italy. The centres of detention of the centrenorth are also the most interested by the difficult presence of non EC minors.

CFR-CDF/RepIT/2004

REPORT ON ITALY IN 2004

21

Centres for the detention of foreigners:
See this Report sub art. 6, section Deprivation of liberty for foreigners.
Fight against the impunity of persons guilty of acts of torture (Convention against torture
[1984], Article 5)
Legislative initiatives, national case law and practices of national authorities
The Chamber of deputies is examining a bill8 about the introduction of the crime of torture,
and a bill about a voluntary contribution of 120.000 euro (for the period 2004-2008) to the
UN fund for victims of torture
Reasons for concern
The bill about the crime of torture is at the exam of the Parliament since 2001 without any
result.
Protection of the child against ill-treatments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up.
The UN Comitee for children human rights expressed worries about presumed ill-treatments
against non European children, e.g. Roma.
Legislative initiatives, national case law and practices of national authorities
Italian Parliament has established since 1998 a parliamentary Commission9, composed by
members of Chamber of deputies and of Senate, about the implementation of children’s
rights. In 2004 the Commission has decided to suggest to Italian Parliament the creation of
Garante per l’Infanzia. On the same subject is also working the Welfare Ministry.
Positive aspects
Italy has established since 2002 a Committee about juvenile problems (“questione minorile”)
in European Union that aims to promote comparative studies about state member’s legal
systems and instruments of children ‘s rights protection.
Good practices
In 2004 Italy, like every year, lodge and support have been offered to almost 40.000 illchildren from Bielorussia that needs to spend some time in receiving medical treatment and
enjoying an healthy environment. The city of Rome has created, on 9 February 2004 a toll
free number aimed to collect information about children begging in the streets of the capital in
order to promote the intervention of social services and municipal police. The City of
Caltanissetta has promoted, starting May 2004, a campaign called “an open door for minors” una porta aperta per i minori.
Reasons for concern
The NGO “Telefono Azzurro” received approximately 200.000 calls related to child abuse,
the 60 percent of which are committed at home. Judicial authorities registered about four
8
9

A.C. 1948, Introduzione dell’articolo 593 bis del codice penale concernente il reato di tortura.
Established by Legge 23 dicembre 1997, n. 451.
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hundreds of allegations of sexual abuse against minors. During the period July 2001- June
2004 minors that admitted to be victims of sexual abuses have been 1479.
Behaviour of security forces (including during demonstrations)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
CPT reports have always underlined few cases of ill-treatments by security forces.
Good practices
Every year the Ministry of Interiors enacts a report that shows data about the number of police
actions, including action during demonstrations.
See also this Report sub art. 12.
Reasons for concern
Few inquiries are going on about the conduct of security forces, charged of excessive use of
force against peace activists, during demonstrations against the participation of Italy to the
war in Iraq. Some police mistreatment of young immigrants and Roma are documented.
Article 5. Prohibition of slavery and forced labour
Fight against the prostitution of others (general)
Reasons for concern
It’s not easy to get data about minors prostitution, but it is estimated that between 1800 and
3000 minors work as street prostitutes, 1500 to 2300 of whom are trafficked into the country
and forced into prostitution.
Trafficking in human beings (in particular for sexual exploitation purposes)
Legislative initiatives, national case law and practices of national authorities
The police operations called “Ruxandra” (January 2004) in Turin and “Piazza Trento”(June
2004) in Milan have stopped women trafficking of some Rumanian and Albanian
organisations.
Italy and Romania have set a collaboration since 2003, called “Reflex” aimed at fighting the
organisations for recruitment of clandestine immigrants for sexual exploitation. Interpol is
also involved in preventive operations, e.g. the foundation of a group set in Greece about the
trafficking of women, and the project called Red Routes, set in Vilnius, for investigations
concerning women and minors trafficking from the East Europe.
Reasons for concern
The country is a destination and a transit point for trafficked persons. Although official
updated statistics are not available, estimated traffic persons are in the range of 2.000 per
year. Almost half of the prostitutes are from Albania, Romania, and North Africa. The 42
percent of persons charged of exploitation of prostitution are foreigners, from Albania and
former Yugoslavia.
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Protection of the child (fight against child labour – especially with purposes of sexual
exploitation or child pornography - and fight against the sexual tourism involving children)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
At the very end of 2003, on 22 December 2003, the European Council had enacted an
important decision (2004/68/GAI) that binds member states to harmonize national legislations
considering the transnational nature of illegal traffic of pedo-pornographic material. The main
follow up has been the presentation of bill no. 4599 at the Chamber of Deputies (see infra).
Legislative initiatives
The Chamber of Deputies is examining a bill (no. 4599, A.C.) about the fight against sexual
exploitation and pedo-pornography, that has been presented on 13 January 2004. The bill
provides severe penal punishments. It must be considered quite satisfactory.
Practices of national authorities
An Interministerial Committee for coordination against fight to pedophily (CICLOPE) has
been created since 200210. The data provided by the Ministery of the Interiors’ Report (15
August 2004) and by Save the Children’s 2004 Report show that the activity of Italian police
in this field is becoming more and more effective in recent years and the number of
pornographic web sites in Italy are strongly diminished (web sites average of 3,8% during the
semester April-September 2004). In 2004 the telephone number 114, emergency number
aimed to protect minors from violence, has been developed and in 2005 is going to cover all
the national territory. In 2004 has also been created the web site www.114.it
A Protocol, has been signed in July 2003, between Italy and Romania for collaboration about
Romanian children repatriation.
Good practices
Carabinieri officers who worked on child labour use videos program to educate school
children on child labour laws.
Reasons for concern
One of the main reasons of concern about child labour is the discrepancy between official
data of the Labour Department, dating back to 2001, and Ires- Cgil (an Italian trade union)
data of 2004. The 2001 data report 31.500 workers children, primarily within the family
(between 7 and 14 years old), whereas 2004 data underline that there are 400.000 workers
children, 70.000 of them work between 4 to 8 hours per day. Mistreatment and exploitation
are problems for child labour that occur outside families, particularly for children of Chinese
and Albanian immigrants.
One of the main reason of concern about child pornography is that Italian Parliament has not
yet defined the pedo-pornography. The most important international independent association
for promotion and protection of children’s rights, Save The Children, affirms that the Italian
bill is lacking in measures of prevention. The compelling aim to reach remains a more
effective identification of victims.

10

Decreto interministeriale del 14 ottobre 2002
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Exploitation of undocumented workers
Positive aspects
Since 2001 the percentage of undocumented workers is diminishing, although it is difficult to
get a clear picture of the situation because of the impossibility of getting real data. In general
concealed work (the 77% of home help, the 59,2% of agricultural labour) since 2001 switched
from 48% to 31%, on the basis of non official data. Official data instead affirms that almost
15% of workers are involved in concealed work.
Reasons for concern
In the south of Italy one out of five worker does concealed work. The 21,9% of concealed
workers in Italy are undocumented workers from non EC countries, above all from China,
North Africa, Pakistan, Eastern Europe. Italy has not yet conformed to EC legislation about a
residence permit for purpose of looking for a job.
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CHAPTER II: FREEDOMS
Article 6. Right to liberty and security
Pre-trial detention
Legislative initiatives, national case law and practices of national authorities
On 9 February 2004, in ruling no. 52, the Supreme Court [Corte di Cassazione] -Penal Section
recognized that failure to provide a translation of the detention order at the time of issue, where
necessary, or failure to appoint an interpreter during questioning, when one has not already
been provided for in accordance with the regulations under Section 94, subsection 1-bis, prov.
act, constitutes grounds for nullity of the act, respectively, of the ordinance of temporary
custody or the questioning.

Detention following a criminal conviction (including the alternatives to the deprivation of
liberty and the conditions for the access to release on parole)
Legislative initiatives, national case law and practices of national authorities
Law 145 of 11 June 2004 regarding the conditional stay of a sentence and release on parole of
the convicted person11 has expounded the cases for conditional stay in lieu of conviction in
prison.
In particular the law provides that the conditional stay of the sentence can be pronounced by
the judge in the event that the punishment is a fine combined with incarceration of no more
than two years, including when the sentence is for a total of more than two years. If the crime
is committed by a person under the age of eighteen, a stay can be granted even if the sentence
is for a total of more than three years, while it decreases to two years and six months if the
crime is committed by a person over the age of eighteen but still under twenty-one or by a
person over the age of seventy. In the event of punishment in the form of incarceration for no
more than one year and in the event that the damage is wholly remedied, the judge can grant a
stay of the sentence for one year.
In addition, the amount of time necessary to access release on parole has decreased: parole
can be granted after at least three years have elapsed since the date when the main sentence
was served or discharged; access time has likewise decreased from ten to eight years for
repeat offenders. However, the number of years of the period during which parole is revoked
is increased for repeat offenders who commit further crimes. No longer five, it is now seven
years. A special set of rules concerns parole for offenders who have taken advantage of a
conditional stay of sentencing: parole may be granted at the end of three years of the stay of
the sentence.
Deprivation of liberty for juvenile offenders
Good practices
The Department for Juvenile Justice of the Ministry of Justice announces that Juvenile
Detention Centres offer their detainees academic activities, professional training and
recreational activities. The teaching activities reflect changes in the cultural and social
environment, clearly demonstrated by the courses offered on information and multimedia
technologies, which range from basic computer skills to more sophisticated courses in

Legge 11 giugno 2004, n. 145, Modifiche al codice penale e alle relative disposizioni di
coordinamento e transitorie in materia di sospensione condizionale della pena e di termini per la
riabilitazione del condannato.

11
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multimedia photography. Very important in organizing recreation and sports activities is the
involvement of local government bodies and private social and volunteer associations, which
lend more diversification in the opportunities and implementation of exchanges with the
territory and opportunities for gradual reintegration back into the outside world. Also
significant is the partnership forged with the local health assistance units in setting up courses
for health education and prevention and treatment of psychological disorders and drug
addictions. Many juveniles and young adults play an active role in ordinary maintenance of
the structure and the public spaces. Moreover, young detainees have been integrated into jobs
outside the detention centre, in application of Section 21 of the Penitentiary Law.
Deprivation of liberty for persons with a mental disability
Legislative initiatives, national case law and practices of national authorities
With ruling no. 367 of 17-29 November 2004, the Constitutional Court referred to the
previous ruling no. 253/2003 as precedent, and declared the unconstitutionality of Section 206
of the Criminal Code (Provisory Application of Security Measures), in the section that states
that, in lieu of committing individuals to a criminal psychiatric hospital, the judge is not
allowed to order a non-detention security measure that can ensure the mentally disabled
person adequate care and reduce his or her threat to society. Indeed, the Court stated that
Section 206 of the Criminal Code, in the section that precludes taking non-isolating security
measures such as probation − which according to the prescriptions pursuant to Section 228,
subsection 2, of the Criminal Code that the judge may impose, permits implementation of
therapeutic interventions more appropriate to mental disorders and also the ability to take the
proper precautions to control and limit the individual's threat to society − violates the
principle of reasonableness and, as a result, the right of health and well-being.
See also the Italian Law n. 6 of 9 January 2004, mentioned in This Report, sub Art. 1.
Deprivation of liberty for foreigners (in order to prevent their unauthorised entry on the
territory with a view to their removal, including their extradition)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up.
The CPT delegation carried out a visit in Sicily from 21th November to 3rd December 2004.
On the basis of this visit the closure of the Temporary holding centre for foreigners of
Agrigento (Centro di permanenza temporanea of Agrigento) was announced, following an
immediate observation made by the delegation.
Legislative initiatives, national case law and practices of national authorities
The ruling n. 5 of 2004 by the Constitutional Court declared groundless the first six
exceptions of constitutionality relating to the unconventional crime, introduced by Law no.
189/2002 (new Section 14, subsection 5-ter of the Consolidated Immigration and Foreigners’
Status Act) that punishes with imprisonment of between six months and one year the
foreigner who extends his stay on the territory without good reason, in breach of the order by
the Chief of Police to leave the country in five days, pursuant to an administrative action of
deportation that could not be enforced by immediate escort to the border. The Court specifies
that the phrase "without good reason" is a "safety valve" of the repressive mechanism,
preventing application of the criminal sanction when - even without good reason - the
observance of the precept appears unenforceable by reason of, depending on the
circumstances, subjective or objective obstructions, conflicting obligations, or the need to
protect conflicting interests with status equal to or greater than the status protected by the
incriminating regulation, in a reasonable balance of values. According to the Constitutional
Court, the omissive incriminating conduct with the crime is identified in the "failure of the
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foreigner to leave the country within five days after receiving the respective order", but it is
punished only when such stay is not backed by " good reason." However, good reason for
remaining in the country in breach of orders must also be evaluated in relation to the reasons
that, based on Section 14, subsection 1 of the Consolidated Act, prevents the government
from immediately enforcing the deportation order (need of emergency assistance; obligation
to certify the identity or nationality of the individual; difficulty in obtaining the documents
necessary for the travel; unavailability of a means of transport), as well as the behaviour of
the foreigner in cases of "absolute impossibility". The Court also recognizes that the
interpretation of the provision "without good reason" substantially reduces the field of
application of the new incriminating case in point, because the "deportation order" issued by
the Chief of Police in the current legal system is issued "in the case where the individual is in
circumstances of impossibility to obey it." Furthermore, the ruling reminds that the foreigner
may not be arrested when his or her action is not a punishable offence - based on Section 385
Code of Civil Procedure - and as a result, expresses that the Judicial Police must conduct a
preliminary evaluation of the existence of "good reason" for his or her detainment in Italy
before making the arrest, because the " good reason" is provided by the law as a negative
element inherent to the fact.
As a result, on 15 July 2004, the Constitutional Court passed ruling no. 223, and declared the
unconstitutionality of Section 14, subsection 5-quinquies, of the Consolidated Immigration
and Foreigners’ Status Act, approved by Legislative Decree no. 286/1998 (provision inserted
by Section 13, subsection 1, Law 189/2002), in the section where it required the mandatory
arrest of the foreigner who remained without good reason in the territory of Italy in violation
of the order of the Chief of Police to leave the country within five days (Section 14,
subsection 5-ter, Legislative Decree no. 286/1998). The Court observed that, according to
procedural code, coercive measures can be applied only when the event involves a
misdemeanour (Section 280 of the Code of Civil Procedure) and not in the case of
infringements to the Constitution, as provided under Section 14, subsection 5-ter. As a result,
the judge ratifying the decision would have had to order the immediate release of the
individual being detained, based on the Code of Criminal Procedure which precludes an order
to detain the individual in prison. Mandatory arrest provided by Section 14 was thus only a
provisory measure that should not have led to implementation of any definitive coercive
measure and therefore, ended in a "provisory" limitation to personal liberty without any
procedural function and did not constitute a prerequisite of the administrative deportation
procedure since escort to the border and detainment in a temporary detention centre are
separate and autonomous actions, irrespective of the previous arrest of the foreigner.
Simultaneously, with ruling no. 222 on 15 July 2004, the Constitutional Court declared the
unconstitutionality of Section 13, subsection 5-bis, Legislative Decree no. 286 of 1998,
introduced by Section 2 of Decree Law no. 51/2002, wherein it states that ratification of the
order to escort to the border of a non-EU national served an administrative removal order
does require prior cross examination before enforcement of the deportation decree, with the
guarantees of defence. The Court, referring to its previous ruling no. 105/2001, reiterated that
the Public Prosecutor’s Office must examine the reasons that have led to the administration to
order the immediate escort of the foreigner to the border, by police officers. In the opinion of
the Court, the order ratifying immediate escort obstructed the constitutional guarantee
envisaged in the third subsection of Article 13 of the Italian Constitution, specifically, the loss
of efficacy of the restrictive order on individual liberties in the case where the Public
Prosecutor’s Office refuses or fails to ratify the order within 48 hours. The law, later declared
unconstitutional, stated that escort to the border would be enforced even before the order was
ratified by the Public Prosecutor’s Office. In addition, the Court established that the censured
provision, which did not take account of the foreigner’s right to be heard by a judge nor the
assistance of an attorney before being deported, violated the fundamental right to defence.
Finally, the Court stated that ratification of the order to escort the foreigner to the border may
not only be on "paper," thereby assigning a substantial defence to the subsequent appeal
against the deportation decree with appropriate defence guarantees, because the appeal against
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the administrative deportation order does not immediately guarantee personal liberty, on
which escort to the border directly impinges.
Pursuant to the aforementioned rulings no 222 and no. 223 in 2004 of the Constitutional
Court, on 15 September 2004, the Government approved law decree no. 241 (published in the
Official Journal no. 216 of 14 September 2004) which replaces the text of Section 14,
subsection 5-quinquies of the Consolidated Immigration and Foreigners’ Status Act, that was
declared unconstitutional with ruling no. 223 of the Constitutional Court in the section that set
forth the mandatory arrest for the crime under the terms of subsection 5-ter of Section 14
(continuance in Italy in violation of an order to leave the territory). Mandatory arrest shall
remain in effect only in the event that the foreigner was found in Italy after his or her
deportation was enforced by escort to the border. In any event, if a deported foreigner makes
an unlawful return to Italy, the authorities will proceed with direct action, regardless of the
fact that arrest is not foreseen for a first offence, as the foreigner charged with the crime of
violating the order to leave the territory issued by the Chief of Police will be detained at a
temporary detention centre in order to ensure enforcement of the deportation. Furthermore,
the law decree also provides for the lapse in the right to examine the requirement of
detainment at the nearest temporary detention centre during jurisdictional control. In general,
the law decree modifies the standards of enforcement of the administrative deportation orders
of foreigners and the respective jurisdictional protection. The authority to (a) ratify the order
to escort to the border foreigners for whom deportation orders have been issued, (b) ratify
orders to detain the foreigner either deported or refused entry in temporary detention and
assistance centres and (c) for the decisions on any appeals filed against the deportation decree
is devolved by the court (sitting in the form of a single-judge bench) to the justice of the peace
(the honorary magistrate with jurisdiction only for civil disputes and application of alternative
measures to detention). The justice of the peace must be notified immediately, or within 48
hours, of the order to immediately escort the foreigner to the border issued by the Chief of
Police pursuant to issue of a deportation order. Enforcement of the order to leave Italy is
suspended until the judge issues a decision regarding ratification and the ratification
procedure must be completed in 48 hours after the justice of the peace is notified. During the
ratification procedure, the foreigner must be detained in one of the temporary detention and
assistance centres pursuant to Section 14 of the above-mentioned Consolidated Act. If the
order to escort the foreigner to the border is ratified after 48 hours plus 48 hours have elapsed,
it becomes enforceable. Contrariwise, if it is not ratified or if the term for making the ruling is
not honoured, the decision lapses. An appeal against the decree of ratification issued by the
justice of the peace can be filed with the Supreme Court (Corte di Cassazione), but it is not
valid for a stay.
The Law no. 271 of 12 November 2004 (published in the Official Journal no. 267 of 13
November 2004), converting the law decree into law, executed the procedure introduced by
the law decree, expressly requiring (a) the obligation to appoint a public defender to the
foreigner who does not have his own legal assistance, (b) the obligation to promptly notify the
foreigner of the order served on him, and (c) the obligation of the justice of the peace to
personally hear the foreigner, including through the aid of an interpreter. Concurrently, it also
comprehensively rewrote the framework of the penalties applied to foreigners who do not
comply with the order to leave Italy or who unlawfully return to the country after deportation.
It established an increase of the penalty and a modification of the nature of the crime - from
infraction to misdemeanour - thereby going beyond the criticisms raised by the Constitutional
Court with ruling 223/2004, Section 14, subsection 5-quinquies of the Consolidated
Immigration and Foreigners’ Status Act. Furthermore, Section 11 of the aforementioned
Consolidated Immigration and Foreigners’ Status Act, as concerns the efforts to strengthen
and coordinate border controls, introduces a new provision that requires the Ministry of the
Interior to contribute in 2004 and 2005 by setting up accords to counteract illegal immigration
to Italy with those countries with known migratory flows. It also modified Section 12 of the
same Consolidated Immigration and Foreigners’ Status Act that bears specific repressive
provisions of the crimes of aiding and abetting and exploitation of illegal entry into Italy,
increasing the criminal sanctions for such activities.
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At the present time, the temporary detention and assistance centres where deported foreigners
or foreigners refused entry to Italy must be detained (for no more than 60 days) before they
are escorted to the border are located in Agrigento (110 spaces), Bologna (95 spaces), Brindisi
(180 spaces), Caltanissetta (96 spaces), Catanzaro (75 spaces), Crotone (129 spaces), Lecce
(180 spaces), Milan (140 spaces), Modena (60 spaces), Ragusa (60 spaces), Rome (300
spaces), Turin (78 spaces), and Trapani (54 spaces). Other temporary detention centres
provide first aid and implement sorting functions are in Lampedusa (190 spaces), Lecce (75
spaces) and Otranto (75 spaces). Today, there are a total of 1,822 spaces in the fifteen
temporary detention centres. Temporary detention centres are currently under construction in
Bari (200 spaces), Foggia (200 spaces), Gorizia (252 spaces) and Trapani (220 spaces).
In January 2004, Médecins Sans Frontières Italy inspected 11 of the temporary detention
centres and 5 hybrid centres intended for identification of individuals seeking refugee status
and submitted a report on the conditions at the centres. The report revealed that the buildings
housing the accommodations were inadequate; detainees contact with the national health
service was poor; and the legal and psychological aid guaranteed to the detained foreigners
was poor. At the same time, the organization found cases of misuse in administration of
psychotropic drugs and excessive use of force by the police in charge of supervising the
detainment of the foreigners. The Ministry of the Interior countered that the observations were
incomplete and, moreover, debatable. On 30 September 2004, the Senate rejected a motion
presented by the opposition that criticized the treatment of detained foreigners and the
management of several of the temporary detention and assistance centres. On that occasion,
the Undersecretary to the Interior reported that the number of repatriated foreigners held in
the temporary detention and assistance centres in 2002 was 6,372 of a total of 17,469 held
(36.48 %); in 2003, 7,012 on a total of 13,863 held (50.58 %); and in the first eight months of
2004, 4,974 on a total of 10,489 held (47.42 %). Foreigners released from the centres by
reason of failure to identify them in the legal terms numbered 5,927 in 2002, 3,668 in 2003,
and 2,606 in the first 8 months of 2004. Foreigners released without reason numbered 167 in
2002, 225 in 2003, and 220 in the first 8 months of 2004.
Reasons for concern
The new regulations regarding jurisdictional control on orders of deportation, detainment and
escort to the border of expelled foreigners or foreigners refused entry into Italy, introduced by
law decree no. 241 of 15 September 2004, amended into Law 271 on 12 November 2004,
have prompted harsh legal criticism by the national association of magistrates and the
association for legal studies on immigration. In its judgement on 21 October 2004, the
Superior Council of the Judiciary criticized and took issue with the fact that the law decree
devolves jurisdiction over deportation orders from the ordinary court system to the justice of
the peace. The Council further noted that the very nature of the right of liberty object of the
judicial orders requires an adequate guarantee of intervention in terms of the regulations,
processes and organization that ensures fair and effective protection. This result would have
been more adequately met through recourse to the professional courts, upheld where
necessary in the implementation efforts required of them. Finally, the Council expressed
serious concerns about the regulation introduced by the law decree that improperly attributes
duties of organization of justice services to bodies belonging to the Ministry of the Interior
and not the Ministry of Justice, pursuant to Article 110 of the Italian Constitution, and appears
able to influence exercise of jurisdiction, while at the same time, undermines the image of
impartiality. In the opinion of the Council, this provision should be radically reconsidered,
bringing the hearings back into the offices of the justice of the peace or spaces under its
domain, and making available the necessary resources while preventing it from penalizing the
court system, which is already compromised by the lack of personnel and appropriate
structures.
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Article 7. Respect for private and family life
Private life
Personal identity (including the right to gain access to the knowledge of one’s origins)
Legislative initiatives, national case law and practices of national authorities
According to the Italian data protection code (legislative decree n. 196/2003, that came into
force on January 1, 2004. See for futher details sub art. 8), a data subject shall have the right
to obtain confirmation as to whether or not personal data concerning him exist, regardless of
their being already recorded, and communication of such data in intelligible form. A data
subject shall have the right to be informed: a) of the source of the personal data; b) of the
purposes and methods of the processing; c) of the logic applied to the processing, if the latter
is carried out with the help of electronic means; d) of the identification data concerning data
controller, data processors and the representative designated; e) of the entities or categories of
entity to whom or which the personal data may be communicated and who or which may get
to know said data in their capacity as designated representatives in the State’s territory, data
processors or persons in charge of the processing. A data subject shall have the right to obtain
a) updating, rectification or, where interested therein, integration of the data; b) erasure,
anonymization or blocking of data that have been processed unlawfully, including data whose
retention is unnecessary for the purposes for which they have been collected or subsequently
processed; c) certification to the effect that the operations as per letters a) and b) have been
notified, as also related to their contents, to the entities to whom or which the data were
communicated or disseminated, unless this requirement proves impossible or involves a
manifestly disproportionate effort compared with the right that is to be protected.
Positive aspects
The Italian law provides a high level of protection to the right to gain control on ones personal
identity.
Family life
Protection of family life (in general, developments in family law)
Legislative initiatives, national case law and practices of national authorities
On February 2004, the Italian Parliament gave final approval to a new law regulating assisted
reproduction technology, legge n. 40/2004 “Norme in materia di procreazione medicalmente
assistita”. For further details see This Report above sub art 2 and 3.
Private and family life in the context of the expulsion of foreigners
See also this Report sub articles 6, 18 and 19.
Legislative initiatives, national case law and practices of national authorities
The Italian Constitutional Court, with the sentence n. 222/2004 deposited July 15th 2004,
sentenced on the lawfulness of Immigration consolidated act article 13 which gives
instructions on the execution of expulsion orders. The article, as changed by Bossi-Fini law
(law n. 189/2002), provides for that when expulsions cannot be immediately executed (via
accompanyment to the frontier, since other evaluations are necessary on his/her nationality
and identity or he/she needs documents, or because no one can take migrants to the frontier
towards their countries of origin) in such cases police head of administration has migrants
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detained inside CPTs (detention centres) for the period needed. This rule was written when
immigration consolidated act was firstly enacted, consolidated act invented the so called
administrative detention via opening detention centres whose role is to detaine people for the
time needed to organise their repatriation. In case expulsion could not be brought into act, the
head of police administration orders migrants to leave Italy within 5 days. Bossi-Fini law
made up the crime of irregular permanence in the territory as a consequence of not having
respected the police administration order to leave Italy within 5 days. Many courts raised the
problem of constutional Bossi-Fini law lawfulness because they believe that this rule is not
respecting Italian Constitution as it is too generic. This rule also violates the right to be
defended and it obliges citizens to defende themselves without even knowing which are the
justified reasons. The Constitutional Court rejected part of art. 13, par. 5, of the Bossi-Fini
Law on deportation saying that an illegal immigrant could not be expelled from the country
without the right to appeal or have access to defence. The Court also ruled against a part of
the law which states that an illegal immigrant can be arrested if he or she remains in the
country within five days of being ordered to leave.
Due to the judgement of the Constitutional Court, the Italian Government issued the decreto
legge n. 241/2004 [ decree-law n. 241-2004], subsequently converted by the Parliament into
law n. 271/2004. The new law state that expulsion orders are initially issued by the Prefetto
(the local official of the Ministry for Home Affairs), but for their execution it is compulsory
that the order is previously communicated to the immigrant and to his lawyer and a judge
(giudice di pace) states that the order is lawful.
Article 8. Protection of personal data
Independent control authority (evolution of its powers, competences)
Legislative initiatives, national case law and practices of national authorities
The supervisory authority is the “Garante per la protezione dei dati personali” (Italian Data
Protection Authority), a collegiate body composed of four members, of whom two shall be
elected by the Chamber of Deputies and two by the Senate through a specific voting
procedure. The Garante shall act fully autonomously and independently in its decisions and
assessments. President and members shall hold office for four years; their appointment shall
not be renewable more than once. For the entire term of their office, President and members
shall not be allowed - under penalty of losing office - to carry out professional or advisory
activities, manage or be employed by public or private entities or hold elective offices.
According to the “Codice per la protezione dei dati personali”, approved by Decreto
Legislativo n. 196/2003, [ Data Protection Code, approved by the Legislative Decree n.
196/2003], the tasks to be discharged by the Garante (already set out in law n. 675/1996)
consist in:
a) verifying whether data processing operations are carried out in compliance with laws
and regulations in force as well as with the relevant notification, also in case of
termination of processing operations;
b) receiving reports and complaints, and taking steps as appropriate with regard to the
complaints lodged by other data subjects or the associations representing them;
c) ordering data controllers or processors, also ex officio, to adopt such measures as are
necessary or appropriate for the processing to comply with the provisions in force;
d) prohibiting, also ex officio, unlawful or unfair data processing operations, in whole or
in part, or blocking such processing operations, and taking other measures as provided for
by the legislation applying to processing of personal data;
e) encouraging the adoption of codes;
f) drawing the attention of Parliament and Government to the advisability of legislation as
required by the need to protect the rights referred to in Section 2, also in the light of
sectoral developments;
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g) giving opinions whenever required;
h) raising public awareness of the legislation applying to personal data processing and the
relevant purposes as well as of the data security measures;
i) preferring information on facts and/or circumstances amounting to offences to be
prosecuted ex officio, which it has come to know either in discharging or on account of its
duties;
l) keeping the register of processing operations as drawn up on the basis of the
notifications;
m) drawing up an annual report on the activity performed and implementation of this
Code, which shall be submitted to Parliament and the Government by 30 April of the year
following that to which the report refers.
The Garante shall also discharge supervisory or assistance tasks concerning personal data
processing as provided for by acts ratifying international agreements and conventions or else
by Community regulations.
Positive aspects
The intervention of the Garante has become very effective in the day by day life. As of June
2004, the Garante had 93 staff persons.
The Prime Minister and each Minister usually consult the Garante when drawing up
regulations and administrative measures that are liable to produce effects on the matters
regulated by the Data Protection Code.
The Garante’s opinion is rendered in the cases at stake within forty-five days of receiving the
relevant request. Upon expiry of said term, the requesting administrative agency may proceed
irrespective of the acquisition of the Garante’s opinion.
A copy of any measure taken by judicial authorities in connection with either the Data
Protection Code or computer crime matters is transmitted to the Garante by the court clerk’s
office.
Good practices
The Garante is a very active authority and usually, after receiving reports and complaints, it
acts ex officio, prohibiting unlawful or unfair data processing operations.
The Garante is responsible for carrying out many activities. In particular, the Garante deals
with many complaints from the public and requests for information. During the period
between January 1, 2003 and March 31, 2004, queries were broken down in the following
manner:
• 38,180 requests for information and clarification could be dealt with via the
telephone help desk;
• 4,080 claims and reports were dealt with in writing;
• 834 answers were provided to specific questions/requests for clarification;
• 775 complaints were dealt with in connection with the failure by data subjects
to exercise their rights (this is a strictly regulated type of proceeding, which is
to be finalised within 50 days from its start);
• 464 requests for access to and/or verification of the information contained in
the Schengen Information System were complied with;
• 9,791 notifications of data processing operations were entered into the
relevant register;
• 69 on-the-spot audits were carried out;
• 5,754 answers were provided to citizens by the Garante's front office via emails, faxes and/or letters.
When looking at some of the figures in greater detail from the calls which were dealt with via
the help desk, about 40 percent had to do with clarification on the provisions set out in the
new Data Protection Code, 10 percent related to the activities of credit reporting agencies,
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five percent dealt with spamming and unsolicited communications and about 30 percent
concerned miscellaneous issues.
Protection of personal data (in general, right of access to data, to have them rectified and right
to a remedy)
Legislative initiatives, national case law and practices of national authorities
Italy’s new data protection code (Legislative Decree n. 196/2003) came into force on January
1st 2004.
The Code is unique in that it brings together all the various laws, codes and regulations
relating to data protection since 1996. The Code replaces both the Data Protection Act (which
was enacted on December 31, 1996, after twenty years of debate, to fully implement the
European Union (EU) Data Protection Directive) and the various decrees enacted after 1996
to regulate data protection in specific sectors, such as security requirements, the processing of
medical information, the processing of information for journalistic, scientific or research
purposes, and personal data held by public bodies. The new code therefore covers all the
requirements from previous data protection decrees, as well as from the EU Directive on
Privacy and Electronic Communications (2002/58/EC) and some codes of conduct already
approved by the Italian Data Protection Authority.
There are three key guiding principles behind the code: 1) Simplification; 2) Harmonisation;
3) Effectiveness.
The code is divided into three parts. The first part sets out the general data protection
principles that apply to all organisations. Part two of the code provides additional measures
that will need to be undertaken by organisations in certain areas, for example, healthcare,
telecommunications, banking and finance, or human resources. Part three relates to sanctions
and remedies. It is expected that the second part of the code will be developed further through
the introduction of several codes of practice. Seven codes are planned (including surveillance,
with particular regard to video surveillance, human resources, private investigators, and
advertising/marketing) which will be developed in consultation with industry groups.
a) Scope of the Italian data protection code. The code applies to all processing within the
State and its territories. It will also affect outside organisations that make use of equipment
located within Italy, which could include e.g. PCs and other computer-based systems (see
Section 5 of the code). This means that the use of cookies is covered by the Italian code,
which will have important ramifications for online businesses.
If an organisation outside the EU is processing data on Italian territory, it must appoint a
representative in Italy for the application of Italian rules (this will be necessary for notifying
with the Garante, and providing data subjects with information notices).
b) Main Features of the New Data Protection Code
Notification - One of the key targets for simplification was the notification process. The new
system is in line with the EU Data Protection Directive which allows the notification process
to be simplified in cases where data processing does not adversely affect the rights and
freedoms of data subjects (see Article 18, paragraph 2 of the directive). Under the Italian
code, organisations are only required to notify the Garante when processing higher-risk
categories of data. These include genetic and biometric data, data processed for the purpose of
analysing or profiling individuals, and credit-related information (see Section 37 of the code
for additional details). This approach is also aimed at making the process more transparent
and understandable for individuals.
Data minimisation - Section 3 of the code introduces the element of data minimisation into
Italian data protection. The code encourages organisations to make use of non-personal data
whenever possible.
Data subjects’ rights/Decision taking - The code aims to strengthen individuals’ data
protection rights, allowing them to exercise their rights and instigate proceedings more easily.
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Individuals do not have to demonstrate that damage or distress has been caused as a result of a
data protection breach, they merely have to demonstrate that their privacy has been breached.
In an effort to simplify the complaints process, the Garante has published a complaints form
on its website. The Garante can also order businesses to abide by compliance requirements set
out in its decisions. When responding to investigations, businesses now have 15 days to
comply, compared to the previous 5-day timeframe. The turnaround for dealing with
complaints has been raised to 60 days. Previously the Garante had a 30-day deadline, but this
deadline was found to be too tight and did not allow the Garante to work effectively, nor were
the parties enabled to prepare their pleadings appropriately.
International Data Transfers - The new data protection code has incorporated and, to some
extent, updated the previous rules on data transfers (data transfers are addressed in Sections
42-45 of the code). Whereas previously businesses had to notify the Garante of their intention
to transfer data outside the EU, under the new system companies will only have to provide
notification in cases in which the transfer of data could prejudice data subjects’ rights (see the
Notification section). The rules for legitimising transfers to non-EU countries can be found in
Section 43 of the code and include consent, meeting contractual obligations, public interest
requirements, safeguarding life/health, investigations by defence counsel, use of publicly
available data, processing for statistical/historical purposes.
Additional provisions for legitimising transfers are laid out in Section 44 of the code and
include transfers to countries deemed adequate by the European Commission, or the adoption
of contractual safeguards.
Positive aspects
Complaints - Data subjects can settle disputes either through the courts or by lodging a
complaint with the Garante in case they have been prevented from exercising
access/erasure/updating rights (as per Section 7 of the code). The code has changed the time
period for responding to subject access requests. Previously, organisations had 5 days to
respond, which was difficult, considering the amount of data that organisations are required to
search through. Organisations now have 15 days to respond and can appeal to the Garante for
more time. The Garante will then have 60 days to consider the request (see above "Data
Subjects’ Rights/Decision Taking").
Good practices
Inspections - The Garante’s inspection powers are laid out in Section 158 of the code. When
investigating organisations, the Garante can request information and documents, although
these requests are not legally binding. However, if there is no cooperation, and the
organisations refuses access to its systems, the Garante can apply for a judicial order to carry
out an investigation. When carrying out formal inspections, the Garante can demand copies of
manual records and databases, which are then passed onto the judicial authorities. A report of
the outcome is then published.
Protection of the private life of the worker and the prospective worker
Legislative initiatives, national case law and practices of national authorities
The Workers Charter (Law n. 300/1970) prohibits employers from investigating the political,
religious or trade union opinions of their workers, and in general on any matter which is
irrelevant for the purposes of assessing their professional skills and aptitudes.
The new data protection code has fully implemented Article 8 (b) of the EU directive which
applies to the processing of sensitive data. Organisations processing sensitive data that wish to
find an alternative to the somewhat unreliable issues of employee consent, can look at the
exemptions laid out in Section 26 of the code. For example, Section 26 (4d) allows the
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processing of sensitive data without consent if necessary to meet obligations under
employment law.
The code has also incorporated a new legislative provision on recruitment (set out in law
276/2003) which applies to areas such as the processing of curriculum vitae (for example,
candidates must be provided with a data protection notice), employment agencies, and job
advertisements.
Positive aspects
When recruiting staff, businesses are prohibited from collecting data relating to religion, trade
union membership, political beliefs, marital status, health status, ethnic origin etc. The only
exemption to this rule is if the specific job requires that this type of data be collected.
Protection of the private life of the insured person and the person seeking an insurance
Legislative initiatives, national case law and practices of national authorities
According to the data protection code, processing of personal data by private entities or
profit-seeking public bodies shall only be allowed if the data subject gives his/her express
consent. The data subject’s consent may refer either to the processing as a whole or to one or
more of the operations thereof. The data subject’s consent shall only be deemed to be
effective if it is given freely and specifically with regard to a clearly identified processing
operation, if it is documented in writing, and if the data subject has been provided with the
information regarding: the purposes and modalities of the processing, the obligatory or
voluntary nature of providing the requested data, the consequences in case of failing to reply.
Consent shall be given in writing if the processing concerns sensitive data.
Where the processing concerns data disclosing health, it shall be allowed if the legal claim to
be defended by means of the request for accessing administrative records is at least equal in
rank to the data subject’s rights, or else if it consists in a personal right or another
fundamental, inviolable right or freedom.
Protection of the private life in the processing of medical data
Legislative initiatives, national case law and practices of national authorities
As in the past, according to the new data protection code, there are two basic requirements for
processing data in the healthcare sector: (1) data subjects’ consent, and (2) authorisation from
the Garante. The private sector will need to satisfy both requirements (see Sections 75-76 of
the code). However, the code simplifies the methods for obtaining consent so that processors
do not necessarily have to get consent in writing. Consent can, in some cases, be given
verbally. Consent for data to be processed across different healthcare organisations or
departments can be given in a single, one-off statement.
Positive aspects
Data disclosing health may not be disseminated.
Intelligence and security services
Legislative initiatives, national case law and practices of national authorities
The Italian data protection authority (Garante per la protezione dei dati personali) maintains a
register of databases, conducts audits and enforces the laws. The Garante can also audit
databanks not under its jurisdiction, such as those relating to intelligence activities.
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The Garante is the body in charge of supervising the national section of the Schengen
Information System (N.SIS) and checks processing of the personal data stored in the SIS by
verifying, either of its own initiative or upon a data subject's request, that the data contained in
the system are processed and used by respecting personal rights (see Article 114 of the
Convention implementing the Schengen Agreement, and Section 11 of Act no. 388 of
September 30, 1993, ratifying said Agreement). The Personal Data Protection Code
introduced major innovations as regards the mechanisms for data subjects to exercise their
right of access to SIS and other related rights (rectification, integration, erasure of their data).
As of January 1, 2004, the right of access and other related rights may be exercised by
applying directly to the Ministry for Home Affairs - Public Security Department, which is the
authority that is competent at central level over the national section of the SIS ("direct"
access), i.e. no longer exclusively "by the agency" of the Garante ("indirect" access). If the
answer provided to a request is considered to be unsatisfactory, data subjects may lodge a
complaint with the Garante per la protezione dei dati personali.
Storage of information in the fields of insurance, financial credit or housing rentals
(“blacklists”)
Legislative initiatives, national case law and practices of national authorities
Data processed with the help of electronic means aimed at profiling the data subject and/or
his/her personality, analysing consumption patterns and/or choices, or monitoring use of
electronic communications services, except for such processing operations as are technically
indispensable to deliver said services to users, must be notified to the Garante.
Reliability and Timeliness in Payment-Related Matters - The Garante shall encourage,
adoption of a code of conduct and professional practice for the processing of personal data
that is carried out within the framework of information systems owned by private entities,
where they are used to grant consumer credits or else concern data subjects’ reliability and
timeliness in performing payments, by also laying down specific arrangements to facilitate
communication of accurate, up-to-date personal data in compliance with data subjects’ rights.
Commercial Information and Data Concerning Payment of Debts - The Garante shall
encourage adoption of a code of conduct and professional practice for the processing of
personal data that is carried out for commercial information purposes, by also setting forth
simplified arrangements to inform data subjects and appropriate mechanisms to ensure quality
and accuracy of the data collected and communicated.
Video surveillance in public fora
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Article 29 Data Protection Working Party (set up under Article 29 of Directive 95/46/EC, as
an independent European advisory body on data protection and privacy. Its tasks are
described in Article 30 of Directive 95/46/EC and Article 14 of Directive 97/66/EC) adopted
on 11th February 2004 the Opinion 4/2004 on the Processing of Personal Data by means of
Video
Surveillance
(11750/02/EN
WP
89)
(it
can
be
consulted
at
http://www.statewatch.org/news/2004/mar/wp89-video.pdf ), thought as a working document
to contribute to the uniform application of the national measures adopted under Directive
95/46/EC on the area of video surveillance. In particular, the Opinion states the principle of
proportionality in the recourse to videosurveillance. Video surveillance equipment may only
be deployed on a subsidiary basis, that is to say: for purposes that actually justify recourse to
such systems. The proportionality principle entails that these systems may be deployed if
other prevention, protection and/or security measures, of physical and/or logical nature,
requiring no image acquisition – e.g. the use of armoured doors to fight vandalism,
installation of automatic gates and clearance devices, joint alarm systems, better and stronger
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lighting of streets at night etc. – prove clearly insufficient and/or inapplicable with a view to
the above legitimate purposes. The Opinion clearly states that it is necessary to apply, on a
case by case basis, the principle of adequacy in respect of the purposes sought, which entails a
sort of data minimisation duty on the controller’s part. Data subjects should be informed.
They should be aware of the fact that video surveillance is in operation, even where the latter
is related to public events and shows or else to advertising activities (web cams); they should
be informed in a detailed manner as to the places monitored.
Legislative initiatives, national case law and practices of national authorities
The Garante has also made several decisions concerning important issues over the past year
regarding video surveillance, biometrics and access to personal data contained in clinical
records. A decision adopted by the Garante on April 29, 2004 referred to the basic principles
applying to video surveillance and described the general requirements to be fulfilled by any
video surveillance system. Guidance was also provided in respect of specific data processing
operations concerning the use of video surveillance in schools, hospitals, on board
transportation means, and at the workplace. The Garante reserved the right to take ad hoc
measures in particular situations on a case-by-case basis. It was determined that the basic
criterion should be respect for citizens' fundamental rights and freedoms and personal dignity,
with particular regard to privacy, identity and personal data protection.
Positive aspects
Accordingly, the Garante pointed out that individuals may not be deprived of the right to
move without interferences that are incompatible with a free democratic society such as those
resulting from invasive and oppressive data acquisitions in respect of an individual's
whereabouts and movements. The Garante also drew inspiration from the guidelines issued by
several international and Community fora such as, in particular, the Council of Europe's
guidelines on video surveillance of May 20-23, 2003 and the documents drafted by the
European data protection authorities within the framework of the Article 29 Working Party.
Article 9. Right to marry and right to found a family
Legal recognition of same-sex partnerships
Legislative initiatives, national case law and practices of national authorities
- During the year under scrutiny, many bills were put before the national Parliament with the
aim to offer to same-sex couples (who are unable to marry), as well as to different-sex
couples (who don’t want to marry), a legal framework, including patrimonial and non
patrimonial issues, which makes it possible to give a certain stability to the relationship and
protection for the partners. In the months of July, 13 of these bills – entitled “Rules and
regulations governing de facto unions” or “Rules and regulations governing civil pact of
solidarity” – were examined by the Justice Committee of the Chamber of Deputies.
- The Councils of two Italian Regions decided to put in their new regional statutes clauses like
these: the Region pursues, as a priority aim, “the recognition of other forms of cohabitation”
(Toscana) and the Region “protects also other forms of cohabitation” (Umbria). The
Constitutional Court examined the governmental petition against both these clauses, which
claimed the violation of various constitutional provisions (among these, the violations of the
article 29, which protects “the rights of the family founded on the marriage”), and decided
that the petition was inadmissible because such statutory provisions have a non-mandatory
and non-binding nature and a cultural and political, but non normative, function (Corte
costituzionale, n° 372/04, 29 November 2004, point 2, and n° 378/04, 29 November 2004,
point 5).
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Good practices
Since 1998, some Italian Municipalities set up ‘registri delle unioni civili’ (civil unions
registers) in order to give same-sex couples certain rights to the public administration (e.g. the
right to have council houses). The Municipalities with such a register are nowadays around
20. None of them are Municipalities with a large population, such Roma or Milano. The
biggest are Pisa (which is the ‘leading case’), Firenze and Bologna. The registered couples all
over Italy are (at the end of 2004) now about a hundred.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court decided that it isn’t ‘constitutionally necessary’ protecting a
cohabitation relationship at the same level of a marriage, and in the specific case, that it isn’t
‘constitutionally necessary’ decreeing the same exclusion from liability to punishment
decreed for ‘close relatives’ also for who commits a crime in order to save the cohabiting
from a serious and unavoidable damage in his or her freedom or honour (Corte costituzionale,
n° 121/04, 7 April 2004).
Article 10. Freedom of thought, conscience and religion

Project of law about mental manipulation
In 2004 two more bills (No 4718 and 5440) were presented to the Chamber of Deputies to
provide a new crime of moral slavery (plagio); a similar provision had been struck down in
1981 by the Constitutional Court (dec. No 96)

Crucifix in the State schools
Since two regulations enacted in 1924 and 1928 provided that the Crucifix had to be exposed
in all the State schools, a Regional Administrative Court (T.A.R.Veneto) has remitted the case
to the Constitutional Court (court order n. 56, dated January, 14th 2004). Nonetheless, the
Constitutional Court stated that the remitted question falls out of its jurisdiction because the
provision is not included in a primary law (decision n. 389, December 13th-15th 2004).
For the new developments in the status of religious teachers see This Report infra sub art. 14.

A bill dealing with religious freedom
A bill (C-2531), which is aimed to abrogate the old law No. 1159 of 1929, is still discussed by
Parliament, but it is not to be passed.
Protection against harassment especially of religious minorities
Reasons for concern
After September 11th, the public opinion concerning Muslims has heavily conditioned the life
of Italian religious minorities, which are almost worried about a possible progressive
regression to State confessionalism. In fact some of them complain local authorities’
behaviour, which is becoming more and more hostile: for example, Municipalities (often
governed by the Northern League) do not authorize any minority confessions’ use of public
places, like libraries. The same confessions are often prevented from suing local
Municipalities at Law, probably because of the length and costs of trials.
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Limitations of religious freedom
A decision of the Supreme Court of Cassation (No. 15241 of Augut 6th), passed in a civil
proceedings for judicial separation, stated that the conversion to a different confession,
exercising the right to freedom of religion, cannot justify the husband’s behaviours which
violate the obligations deriving from the marriage.
Article 11. Freedom of expression and of information
Freedom of expression and information (in general)
Legislative initiatives, national case law and practices of national authorities
2004 was an year of great relevance for the evolution of the media pluralism issue in Italy,
with the coming into force of the “Gasparri Law” on reform of broadcasting and of the law on
conflict of interest.
Some remarkable innovations happened with regard to the freedom of expression, and
particularly to the defamation law and the protection of the journalistic sources.
The 26 of October 2004 the Chamber of deputies approved a bill to amend defamation rules
and to replace prison sentences for libel in any media, with fines of between 5.000 and 10.000
euros and a maximum for moral damages of 30,000 euros. The bill is now at the examination
of the Senate.
Although journalists have rarely been incarcerated in Italy, press organizations generally
support the bill, expressing only some worries about the fact that in some cases it gives judges
the power to ban journalists from practising their profession.
Media pluralism and fair treatment of the information by the media
International case law and concluding observations of expert committees adopted during
the period under scrutiny and their follow-up
In 2004, the European Parliament12 and the Parliamentary Assembly of the European
Council13 have, almost at the same time, approved two Resolutions with harsh judgements on
the Italian media system, deploring the concentration of political, commercial and media
power in the hands of one person, stressing out the lack of independence of the public
television service and evidencing a serious concern on the Italian freedom of expression and
information. In the Parliamentary Assembly Resolution is inter alios pointed out that “The
Assembly is extremely concerned that the negative image that Italy is portraying
internationally because of the conflict of interests concerning Mr Berlusconi could hamper the
efforts of the Council of Europe in promoting independent and unbiased media in the new
democracies”.
Other influential international institutions and advocacy groups issued several formal
warnings and recommendations for Italy to solve the anomalies of its media system.
The OSCE Report on Freedom of the Media of 11 December, 2003 underlines that “Prime
Minister Berlusconi, through his political office and his business interests, already has direct
and indirect influence over an estimated 95 percent of Italian TV. In this respect, Italy is

12

EP Resolution of the 22 April 2004 on the risks of violation, in the EU and especially in Italy, of
freedom of expression and information (Article 11(2) of the Charter of Fundamental Rights)
(2003/2237(INI), A5-0230/2004.
13
Council of Europe Parliamentary Assembly Resolution 1387 (2004) of the on 24 June 2004,
Monopolisation of the Electronic Media and Possible Abuse of Power in Italy (Report by the Council of
Europe Committee on Culture, Science and Education (Rapp: Mooney), Doc. 10195, 3 June 2004).
CFR-CDF/RepIT/2004

40

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

setting a very dangerous precedent that could seriously influence the media structure in other
OSCE states”
Reporters Without Borders stated that: “At the heart of the EU, Italy continued to go against
the grain. Prime minister Silvio Berlusconi had still not resolved the conflict of interests
between his post and his ownership of a media empire. The government tried to push through
laws to protect his private interests, further endangering news diversity”.
Lastly, the 28 October 2004, Ambeyi Ligabo, United Nations special rapporteur on the
protection and promotion of the right to freedom of opinion and expression at the end of his
visit to Italy stated that: “Italy shows a strong tradition of freedom of opinion and expression.
Written press, in particular, is said to be very liberal and promotes pluralism although its
development seems to be hindered by the quasi hegemonic power of the television. However,
based on the interactions I had with several people and institutions, many are worried that
recent events, namely concentration of the media and conflict of interest especially in the last
few years, are a threat to the right of opinion and expression”.
Said statements are not a novelty of 2004; the “Berlusconi issue”, that is the descent into the
political arena of the Italian media tycoon who controls the quasi-totality of the private
television networks and who, as Prime Minister, can exercise a decisive influence on the
public television, was widely debated and censured by many international institutions during
the last decade.
Nevertheless, there is something new: the particular strictness of the criticism seems to be
connected to the definitive “legalisation” of the problem of the dangerous mix between media
and politics and of the substantial broadcasting monopoly.
The main preoccupation for the Italian case and the repeated calls from a high number of
authoritative institutions for the Italian Institutions to solve the anomalies had a huge echo in
the press. All the same, we should admit that did not produce any substantial effect in the
Italian legislation.
Legislative initiatives, national case law and practices of national authorities
In 2004 came into force a new Broadcasting Act, the Legge 3 maggio 2004, n. 112, Norme di
principio in materia di assetto del sistema radiotelevisivo e della RAI - Norms of principle in
the field of regulation of the broadcasting system and of RAI, also known as Gasparri Law.
The “Gasparri Bill” was approved by Parliament in December 2003, then refused to sign by
the Italian President Carlo Azeglio Ciampi and finally re-approved by Parliament last May.
In its formal message to the Chambers on 15December 2003, the President stressed out how
the bill clashes with the Constitutional Court’s decision n. 466/2002: in that decision, the
Court provided for a mandatory deadline for the coming into force of the antitrust provisions
of the previous broadcasting law and consequently for the transformation of one Mediaset
television into a satellite station. Furthermore, Ciampi observed how “the integrated
communication system – used in the bill as a reference for the calculation of the revenues per
operator – could permit, due to its size, to whomever detains more than 20 per cent of the
market to be in a position to create a dominant position”. The President’s message called for
the constitutional jurisprudence to underline the danger posed by the lack of strict limits to the
allocation of the advertising revenues to broadcasters, which could convey serious financial
harm to the print media.
However, the amendments approved by Parliament following the presidential refusal to sign
did not altered the overall meaning of the law and therefore did not dissolved the doubts about
its constitutionality.
It is difficult to summarize the main points of a so complex Law: according to its sponsors,
the rationale behind the Law is the need for an overhaul of the current state of affairs of the
broadcasting sector in light of the new digital technology. In this view, the Law provides, as a
general rule, the elimination of all limits on cross-ownership between print media and
television broadcasting. It establishes a ceiling of 20 percent of the national broadcasting
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market for each nationwide operator, postponing its application for the time of
implementation of the nationwide digital frequencies assignment plan. During the transition
period, the 20 per cent limit is to be calculated on the basis of the overall number of television
programmes allowed to be broadcast on a national basis on terrestrial frequencies regardless
of the technical means used. It abolishes the limits on the appropriation of the financial
resources in the broadcasting sector or the advertising revenues and replaces them with the
limit of the 20 per cent of the overall integrated communication system (SIC). The role to
enforce this limit is assigned to the Communications Authority. The integrated
communication system is a wide and heterogeneous basket, encompassing all sorts of
advertising in various media, state grants directly provided to publishers of newspapers, etc.,
that is estimated to account for approximately €26 billion a year.
One of the most distinctive and contradictory provisions introduced by the new broadcasting
act calls for a progressive sale of the state stake in RAI. With the aim of creating a public
company, the law sets the limit of the maximum percentage of voting shares to one per cent of
the share capital. In any case, RAI’s privatisation is likely to be a distant event in the future
whose execution appears to be quite difficult. More important for understanding the course
that the public television networks will take in the next few years are the “transitory”
provisions, practically giving back to the political establishment the power to appoint the
station’s Board.
The existing duopoly has thus been perpetrated, although there are prospects for a significant
overhaul of the broadcasting system through the launch of terrestrial digital television, which
is a new opportunity to build up new networks, competition and contents, which were never
seen on the Italian broadcast media before.
At the same time, the Parliament approved another relevant law, the Legge 20 luglio 2004, n.
215, Norme in materia di risoluzione dei conflitti di interessi (Norms in the field of solving of
conflicts of interest).
The law refuses to consider the institute of the disqualification, abandons the solution of the
blind trust, as it was proposed by the first Berlusconi executive in 1994, and adopts a mix of a
priori incompatibilities and a posteriori control of the acts of government.
There is a wide range of cases of incompatibility between the government offices and public
posts or private “activities”, such as the management of a business enterprise. Therefore, the
entrepreneurs holding corporate offices are incompatible, but not those who control the
corporations, provided that they do not also formally hold corporate posts.
An a posteriori conflict of interests exists when a member of the government uses his position
for personal ends with damages for the general interest; the instruments provided by the law
are the abstention of the member of the executive from adopting the act, the disclosure of
their property. The job of determining whether there is a conflict of interests is assigned to the
antitrust authority, but in case of conflict of interest, the authority can only report to the
Parliament, that has the last word if and how solve it.
Reasons for concern
It seems possible to agree with those taking the issue of pluralism and interconnection
between the political and media power as serious, in particular after the new legislation of
2004.
The “Gasparri Law” does not solve the quite anomalous aspects of the Italian situation: the
duopoly, with the two main television operators, RAI and Mediaset, that control half of the
nationwide television channels, approximately 90 per cent of the television audience and the
93 percent of all TV advertising revenue (63 percent going to Mediaset); the imbalance
between press and television, that absorbs the 60 per cent of the overall mass media
advertising spending; the substantial monopoly of privately-owned television, with Mediaset
that continues to show a significant increase in income and revenues every year, thanks to the
“dragging effect” of the “Berlusconi-Prime Minister” factor.
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The Communication Authority latest investigation in 2004 determined that RAI, RTI
(Mediaset) and Publitalia (Fininvest Group’s advertising vehicle) were in violation of the
limits provided by the previous law, but so far no material sanctions has been inflicted upon
the media giants.
The new law eliminates a big part of the rules which might have actually guaranteed a
minimum level of pluralism and prevented the expansion of a private company within the
media sector, replacing these rules with much less binding provisions.
It has been asserted that the situation seems not to be better as regards the public service
broadcasting. The new law does not face the long-standing practice of political interference in
the Rai and does not enact regulation leading to the functioning of RAI in line with Council of
Europe Assembly Recommendation 1641 (2004) on public service broadcasting.
In fact, it is quite difficult to record a significant improvement towards a more balanced and
fair information. On the contrary, the first two Rai news seem to have assumed the role of
loudspeakers for the executive, the third for the opposition.
In 2003, Speakers of Parliament attempted to get over the majority-opposition conflict by
forming a Board constituted in four fifths by persons close to the right parties, and by a
“guarantor chairman” politically close to the opposition. The outcome was disappointing.
After an endless conflict with the Board and especially with the chief executive, close to the
ruling coalition, the chairman resigned in the spring of 2004, whereas the Board remained in
office. The last act of this dispute was the approval in July 2004 by the bicameral
Commission of the Parliament of a motion inviting the Board to resign from office after the
summer, in order to be able to appoint a new one according to the provision set forth by the
Gasparri Law, but up to now nothing happened and the Board of Rai is at the moment
composed by four members, all very close to the centre-right coalition.
The weakness of the management makes Rai journalists “vulnerable” to the attacks from the
political power. The problems faced by two of the most popular Italian journalists who were
kicked out from television after the Prime Minister Berlusconi expressed his hostility to them,
raised strong concerns even in the international press. These cases are not singular and show
the proclivity to influence journalists. That is particularly of concern because the lack of
effective alternative stations to RAI and Mediaset does not allow the “removed” professionals
to practice their job with another broadcaster.
The Italian broadcasting legislation poses also numerous questions on its compliance with
European Union regulations. Some concerns raised by the Gasparri Law involve individual
aspects of the regulation; for example, it does not seem to be in compliance with principles of
European Law the “general approval” of the use of the frequencies presently occupied by the
current broadcasting operators, which are the de facto exclusive users, the exclusion of
telemarketing programmes from the parameters used to set the relevant advertising hourly
caps, the antitrust threshold calculated on the basis of the inhomogeneous basket, the
“integrated communication system”.
Emblematic the letter sent the 3 November 2004 by the Nikolaus van der Pas, Director
General for Education and Culture of the European Commission to the Italian ambassador in
Brussels, about the respect by Italian law of the ceilings of advertising.
The aforementioned concerns and open questions appear to be serious, but do not, by
themselves, explain the worries for the Italian case.
Regarding the relationship between the evolution of the European and Italian legislation
relating to television broadcasting, the overall picture presents grey areas, insofar at the level
of compliance both with provisions included in the relevant Treaties and in the European
Community directives and, more in general, with the European Union fundamental principles
for the mass media sector, particularly the principle of pluralism, as affirmed in the article
11(2) of the European Charter for Fundamental Rights.
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The law on conflict of interest approved by the Italian Parliament in July 2004, as noted by
several prestigious media observers, does not solve the “issue”, because the restrains provided
in the law do not apply to the controlling shareholders of the media, but to its executives. The
argument claiming that the “mere owner” does not influence the editorial line and that the
incompatibility with ministerial posts is to be applied to executives only appears rather weak
and was loudly denied by the recent case of the dismissal of the respected and balanced editor
of the main Mediaset television news. At the end of 2004 all the three Mediaset news are
edited by journalists with similar political ideas.
The next relevant reform in the media would probably be the revision of the law n. 28 of
2000, the “par condicio law” enacted by the left-wing coalition granting balanced political
and electoral information according to the “equal time” obligations, especially in the
politically-oriented programmes during political campaigns and elections.
In many occasions, specially during the autumn, the current Prime Minister expressed the
wish of presenting a bill, that abolishes the prohibition of political advertising and the equal
time rule.
Although the current regulation gives rise to complaints for its inefficiency and as well for the
limits emphasized supra on the freedom of the broadcasting, it could be well considered a
relevant guarantee of the access to all political players.
Therefore, we consider that the projected reform will make more difficult the effective
guarantee of equality and fairness among the political competitors.
Given the above-described picture, is appears easy to understand the particular attention
dedicated to the status of the media in Italy. The concentration which characterises the
broadcasting sector, the confusion between media and political establishment and power, the
excessive attention dedicated by the executive branch to the management of the public
networks, are not just “italian anomalies”, but represent imminent potential threats to any
democratic systems and especially to the “new democracies”.
In conclusion, the overall performance of the present Italian broadcasting system does not
appear to reflect the significant check-and-control role that is traditionally attributed to the
media in an advanced democracy and the Law n. 112 of 2004 seems to move away the system
from this goal, although a complete evaluation is put off until its effective application.
Secrecy of journalistic sources
Legislative initiatives, national case law and practices of national authorities
In an important judgment, the VI Criminal Section of the Supreme Court (Corte di
Cassazione, VI sez. pen., sentenza n. 85 del 21 gennaio 2004) extended the professional
secret of the journalists; it affirms that the secrecy of journalistic sources includes “all
the indications that could conduct to the identification of those who gave confidentially
the information”.
In other words, the Supreme Court recognised the journalists right to stay in silence.
The above mentioned judgment seems to be extremely relevant, being in conflict with
the restrictive trend of the Italian judges and with recent cases which undermined the
protection of sources by prosecuting journalists, raiding their offices, tapping their
phones, especially for alleged violations of the rules of legal confidentiality.
As reported by “Reporters without borders” the 17 August 2004, police raids on the offices of
the Milan magazine Gente and the house in Rome of journalist Gennaro De Stefano, looking
for documents relevant to an enquiry into street clashes during the July 2001 G-8 summit in
Genoa.
In the opinion of Reporters without borders and of the Journalists Association of Lombardia,
such actions constitute a serious attack on investigative journalism and contravene rulings by
the European Court of Human Rights (Goodwin and Roemen cases), that consider such action
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to violate article 10 of the European Convention on Human Rights unless they can be justified
by a pressing social need.
The case of Gente is not isolated: searches and phone taps are quite usual even if not
necessarily illegal.
Article 12. Freedom of assembly and of association
Freedom of peaceful assembly
Legislative initiatives, national case law and practices of national authorities
A proposal of constitutional revision of Art. 17 of the Italian Constitution is under scrutiny
before the Italian Parliament14. At present art. 17 reads: “Every citizen has the right to
peaceful assembly …”, whereas the new version of art. 17 would read: “Everybody has the
rights to peaceful assembly…”. This formal change in the wording of Art. 17 of the Italian
Constitution aims at stressing that freedom of assembly is a right for everybody, citizens and
no citizens. In practice, freedom of peaceful assembly is already recognized to everybody,
regardless the citizenship. The revision of the Constitution would have a symbolic value. In
fact, the revision proposed wants to expound all the political rights of foreigners in Italy.
Positive aspects
The annual report on security in Italy15 notes that violence in sport events, and in particular in
soccer matches, has considerably decreased in the last 12 months. For example the number of
injured fans has decreased of 40,4% (from 473 to 282); and the number of injured policemen
has decreased of 25 % (from 1.240 to 931).
Reasons for concern
The annual report on security in Italy16 notes that the police has intervened in several
occasions in order to maintain peace and public order during public assemblies and
demonstrations. The right to assembly in public spaces has been denied very seldom, but in
many cases the police had to be present to the demonstrations in order to prevent all sort of
public disorder. The most important demonstrations that gave rise to problems of public order
concern peace and war, and in particular the army activities in Irak.
Freedom of civic association
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In Decision Maestri v. Italy17, the European Court of Human Rights held that Italy has
violated art. 11 of the Convention of Human Rights, because of a decision of the National
Council of the Judiciary (Consiglio superiore della magistratura) imposing a sanction on a
member of the judiciary for being Freemason. The European Court of Strasbourg held that the
provision prohibiting to the members of the judiciary the affiliation to the Masonery was not
14

XIV leg., Atto Camera n. 1616, Modifiche alla Costituzione in materia di diritti politici dei cittadini
stranieri in Italia.
15
Ministero dell’Interno, Dipartimento di pubblica sicurezza, Il rapporto sullo stato della sicurezza in
Italia 2004.
16
Ministero dell’Interno, Dipartimento di pubblica sicurezza, Il rapporto sullo stato della sicurezza in
Italia 2004.
17
Judgement 17 February 2004, Maestri v. Italy, Application n°. 39748/98.
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clear and precise enough, so that the limitation of the right to free association imposed by the
Italian legal system did not comply with the requirement of the foreseeability.
The case concerned an Italian judge who had been punished by the National Council of the
Judiciary with the disciplinary sanction of the reprimand (censura), for his membership to the
Freemasonery. The reprimand is the softest among the disciplinary sanctions that can be given
to judges. The decision was grounded on Art. 18 of Royal Legislative Decree no. 511 of 31
May 1946. This provision reads that any judge who “fails to fulfil his obligations or behaves,
in the performance of his duties or otherwise, in a manner which makes him unworthy of the
trust and consideration which he must enjoy or which undermines the prestige of the
judiciary” will incur a disciplinary sanction”. This provision does not prohibits in a clear and
specific way the membership to the Masonery. However this question had been debated
during the late 80ies and the beginning of the 90ies and the National Council of the Judiciary
has emanated some directives in 1990 and 1993 in order to clarify that being member of the
judiciary and freemason is incompatible. The Court of Strasbourg held that the Italian law
was non clear enough, neither in Art. 18 of the R.L.D n. 511 of 1946, nor in the directive of
the National Council of the Judiciary of 1990. Things changed only after the directive of
1993. It is important to notice that the Court does not imply that any prohibition for judges to
take part to the Masonery violates art. 11 of the Convention of Human Rights; the Court
requires instead that such a prohibition must be stated clearly and precisely in a normative act,
in order to comply with the requirement of foreseeability of any limitation of fundamental
rights and freedoms protected by the ECHR.
The decision was rendered by eleven to six. Two dissenting opinions.
For the follow up of this decision: see below legislative initiative .
Legislative initiatives, national case law and practices of national authorities
The Italian Parliament has approved on December 1st, 2004 a new law on the judiciary
system18. However the law has not yet been promulgated by the President of the Republic,
who has used his veto power19 (potere di rinvio), in order to ask the Parliament to change
some articles that seem to violate some constitutional provisions concerning the independence
of the judiciary. In Art. 2, sec. 6, d) this law provides that judges would undergo disciplinary
procedures and would be punished with disciplinary sanctions in case of membership to secret
associations or membership to other kinds of associations demanding from their member
commitments incompatible with their duties and with the judicial function. This provision can
be considered in some way a follow up of the aforementioned Maestri Decision of the Court
of Strasbourg.
Moreover, the new law on the judicial system provides disciplinary sanction of those judges
who join political parties or participate to political or economic activities that can affect the
proper exercise of the judicial function or that cast a shadow on the public image of the
judge20. This limitation to the freedom of becoming member to political parties for judges and
other public servants is explicitly allowed by Art. 98 of the Italian Constitution.

18

XIV Leg. A.S. n. 1296.
The veto power is provided by Art. 74 of the Constitution. If the Parliament approves for a second
time the law vetoed by the President, the President is then obliged to promulgated the law, even though
his remark have not been accepted by the Parliament. For the veto on the reform of the judiciary see the
Head of the State’s Message of 16 November 2004 in www.associazionedeicostituzionalisti.it
20
Art.2, comma 6, lett. D), nn. 7 e 8, Disegno di legge governativo “ Delega al Governo per la riforma
dell’ordinamento giudiziario di cui al regio decreto 30 gennaio 1941 n. 12, per il decentramento del
Ministero della Giustizia, per la modifica della disciplina concernente il Consiglio di Presidenza della
Corte dei conti e il Consiglio di Presidenza della giustizia amministrativa, nonché per l’emanazione di
un testo unico”, XIV Leg., A.S. 1296. That provision reads: Il Governo dovrà prevedere “che
costituiscano illeciti disciplinari al di fuori dell’esercizio delle funzioni: […] 7) la partecipazione ad
associazioni segrete o i cui vincoli sono oggettivamente incompatibili con l’esercizio delle funzioni
giudiziarie; 8) l’iscrizione o la partecipazione a partiti politici ovvero il coinvolgimento nelle attività di
19
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It is worth recalling some specific facts that affected the Freemasonery in Italy that can be
useful in order to explain the severe limit imposed on judges. The P2 affair, the Licio Gelli
affair, the Gladio affair and the suspect of some link between the Freemasonery and the Mafia
and other form of organised crime, the division of Freemasonery in Italy in two branches. All
these facts rise the suspect that in some cases secret associations in general and in particular
Frremasonery in Italy are instruments for attempts to subvert the democratic order, as
demonstrated by law no. 18 of 1982.
As to the right of foreigners to enjoy the freedom of association, the proposal of constitutional
revision under scrutiny before the Italian Parliament already mentioned in relation to freedom
of peaceful assembly21 , also provides a change in Art. 18 of the Italian Constitution, in order
to make clear that everybody in Italy enjoys the right to free association, regardless his or her
citizenship. At present art. 18 reads: “Every citizen has the right to association …”, whereas
the new version of art. 18 would read: “Everybody has the rights to association…”. Also in
this respect the revision of the Constitution would have a symbolic value.
Freedom of political association
Legislative initiatives, national case law and practices of national authorities
See the law on the reform of the judicial system described above, which prohibits the
members of the judiciary to enrol in political parties.
Freedom of association for trade unions
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Committee of Social Rights notes that also in 2004 the Italian situation is in
conformity with the prescription of art. 5 of the Revised European Social Charter.
Legislative initiatives, national case law and practices of national authorities
The Italian Parliament is debating a bill22 that recognises the right to organize trade-unions for
the members of the Army and the Police Forces. At present, law n. 382 of 197823 forbids
trade-unions in the Army. The Constitutional Court24 held that this prohibition was not
unconstitutional. The new Bill presented to the Italian Parliament still put some conditions to
the future trade-union activities in the Army, the most relevant of which is the denial to the
right to go on strike for members of the Army and members of the Police.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
In Decision n. 282 of 2004 the Italian Constitutional Court held that a regional law violated
the freedom of association (and other constitutional principles). Following the provisions of
the law under scrutiny, farmers’ private associations for irrigation should wind up. The
regional law aimed at attributing to public economic institutions (consorzi di bonifica) the
centri politici o affaristici che possano condizionare l’esercizio delle funzioni o comunque appannare
l’immagine del magistrato”.
21
XIV leg., Atto Camera n. 1616, Modifiche alla Costituzione in materia di diritti politici dei cittadini
stranieri in Italia.
22
XIV Leg., Atto Camera n. 1958, Riforma della rappresentanza militare e norme sul diritto di
associazione del personale delle Forze armate.
23
Law 11 July 1978, n. 382, Norme di principio sulla disciplina militare.
24
Constitutional Court, Decision n. 449 of 13 December 1999.
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tasks previously carried out by farmers’ private associations, in breach of art. 18 (and 2, 3, 41,
42, , 43, 117) of the Italian Constitution, protecting freedom of association. The regional law
of Emilia-Romagna was declared nul. The Constitutional court maintained the same position
in decision n. 263 of 2004, concerning a similar law enacted by Region Lombardia. However,
in this case, the regional law was repealed before the judgement of the Constitutional court.
Reasons for concern
The annual report on the security25 notes that the cases of pre-trial detention and in general the
investigation activities of the police have dramatically increased in the field of suspect
terrorist associations.
Article 13. Freedom of the arts and sciences
Freedom of research
Legislative initiatives, national case law and practices of national authorities
Last February, the Parliament gave final approval to a new law on medically assisted
procreation (Legge 19 febbraio 2004, n. 40, Norme in materia di procreazione
medicalmente assistita), that impinges also on freedom of research. (For other aspects of
this law see also This Report sub art. 2, 3, and 7)
As has been stated above, this law is widely criticized in the country and requests for
abrogative referendums are at present under scrutiny before the Constitutional Court. In
particular, as far as freedom of research is concerned, the law imposes a series of bans on
stem cell research and practice in the field of reproductive medicine. Potential
application of human stem cell research is strongly reduced by the prohibition to
authorize research on human embryos which have originally been constituted in vitro
with a view to procreation but for which there is no parental project remaining
(supernumerary embryos), and which therefore would be destroyed.
Article 14. Right to education
Access to education
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Communication from the Commission - "Education & Training 2010”: The success of the
Lisbon Strategy hinges on urgent reforms (Draft joint interim report on the
implementation of the detailed work programme on the follow-up of the objectives of
education and training systems in Europe, 26.2.2004 – 3.3.2004).
- Percentage of population (aged 25-64) participating in lifelong learning:
Italy: 4,6 (Average EU: 8,5)
- Pubblic expanditure on education (percentage)
Italy: 4,56 (Average EU: 4,94)
- Total expanditure on education per pupils/students by level of education
Italy 32 (Average EU: 36)
Italy 29 (Average EU: 26)
Italy 24 (Average EU: 18)

25

Rapporto sullo Stato della sicurezza in Italia, quoted above.
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Second symposium on minorities languages in school and follow up of the Framework
Convention for the Protection of National Minorities (16.3.2004, Roma).
The italian tradition is historically composed of minority languages peoples (5% of
italian people doesn’t speaks, as first language, italian) and the italian Constitution
itself safeguard them in art. 6. For this reason - according to the Framework
Convention
for the Protection of National Minorities and to the Communication from the
Commission to the Council, the European Parliament, the Economic and social
Committee “Promoting Language Learning and Linguistic Diversity” (Action Plan
2004-2006) - in 2004 the Education Ministry has established plans of intervention and
special funding (see circular letter 65/2004) in order to foster the teaching of
minorities languages in places where traditionally these languages were spoken and to
encourage the participation to European Community projects. A good examples of the
activities undertaken on the basis of these provisions can be found in the website of
“Comunità montana Valli Chisone e Germanasca” (http://www.chisonegermanasca.torino.it/index.php?section=/speciali/lingua/lingua.html).
OECD report 2004: Education at a Glance, Briefing note – ITALY

Tertiary education
According to the OECD report, at 50% (44% for men and 57% for women), the
university entry rate in Italy is now at the OECD average level. However, almost 60%
of those who enter university in Italy never complete with a qualification, which
represents the highest drop-out rate among OECD countries (on average, the dropout
rate is 30%). This suggests some level of mismatch between the needs and aspirations
of students and what current university programmes offer. It is noteworthy that dropout rates in Italy are much shorter in programmes with a duration of 3 to 4 years than
in the traditional long Italian university programmes, suggesting that the move
towards a more flexible multi-level qualification structure may, over time, lead to
gains in efficiency. The report underlines also that in Italy 88% of men and 77% of
women with university degrees are in employment (which is around the OECD
average), compared with only 79% of men and 39% of women who ended their
education at secondary level: this percentage is much larger than the OECD average
level.
Foreign students
Between 1998 and 2003, Italy has seen a rise of 24% in foreign enrolment. However,
that increase has been well below the OECD average increase of 35%. The peculiarity
of the Italian case is the “fragmentation” of foreign students: in particular, we have a
relevant number of Albanian, Moroccan, Yugoslav, Rom, Chinese and South
American students.
Gender data
In 21 of 27 OECD countries with comparable data, the number of women graduating
from university-level programmes is equal to or exceeds that of men, and in Italy, the
share of women among first university degree holders is, at 61%, one of the highest in
the OECD.
Childhood, primary and secondary education,
OECD’s thematic review of early childhood education and care has underlined the
importance of a strong start for children. Italy shows one of the highest participation
rates among 3 to 4-year-olds in education. This is accompanied by comparatively
high levels of investment, that show Italy, with 5972 US dollar per child, at rank four
behind the United States, Norway and the United Kingdom. Expenditure for primary
and secondary student is well above the OECD average. By contrast, primary and
secondary teacher salaries in Italy continue to be well below the OECD average.
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Legislative initiatives, national case law and practices of national authorities
The Italian legislator enacted a very broad reform of the italian education system in 2003
(frame law L. 53/2003) that, according to the international and sovra-national principles,
guarantees the right to education and vocational training and promotes the lifelong learning.
In 2004 the legislator began to implement the above mentioned reform, which provided only a
general frame of the new system of education.
Delegated legislation (nr. 59/2004): it is the first act implementing the frame law 53/2003.
The innovations brought through this act are many and relevant: for example, we can mention
the teaching of english language and informatics matter starting from the primary school, the
introduction of the second foreign language starting from the secondary school and the
presence of different form of vocational training.
Delegated legislation (25.03.2004): it establishes a National Evaluation System for the
educational and vocational training, according to the international and sovranational
principles. This governmental body is named INVALSI and it is directly depending on the
Ministry of education. The Minister of Education will give a report of the INVALSI’s results
in front of the Parliament every three years.
May 13rd, 2004, ministerial decree (Ministry of Education): according to the European
Community Plan of Action “E-learning” a second private university on-line is established and
recognized by our ministry.
October 5th, 2004 ministerial decree (Ministry of Education): it has allocated 4,5 million of
euro in favour of the private schools. To obtain the above-mentioned funding the private
schools will have to present projects planning special vocational activities for disabled and for
foreign students, new way of approaching to linguistic minorities problems and proposal for
teaching more than one language.
October 22nd, 2004, nr. 270 ministerial decree (Ministry of Education): it has modified the
previous university system, introducing the “Y+2+2” module and thus designing a flexible
multi-level qualification structure. The present reform aims to bring nearer the university
world to the labour market, thus reducing the students drop out and the youth unemployment:
actually, the “Y year” is totally focused to develop intermediate skills through a massive
presence of vocational training activities and stages.
An important change in the religion teacher status occurred this year, after 75 year of a
different discipline: according to the Concordat between Catholic Church and State, the
religion teacher were not state employees, but maintained a different status directly depending
from the bishop. In 2004, 15.000 religion teachers were hired by the State and became state
employees: this could be an indirect recognition of the religion teaching in the Italian
curricula, as a result of a long debate in Italian Parliament.
Almost all the regions have implemented by law form of guaranteeing the right to study: a
good example can be read in 2004 Lombard law (“Right to University Study in Lombardia”),
which established a new agency for its protection. More generally, the different regions are
enacting laws to assure an effective right to study for needy students: the device normally
chosen for this task is the “school voucher” (see, for example, Puglia Law 40/2004, “Frame
Law for Family”)
It is still pending a proposal of a delegated legislation “Right-duty to education”
(implementing the law 53/2003), that guarantees the right of education for everyone and
promote the lifelong learning. The Italian government has established to guarantee the right to
education for at least 12 years or till 18th years of age. In the public school the fruition of the
above mentioned right is not taxable. Besides, this legislative decree provides that it is always
possible to change from the school system to the vocational ones, and vice versa.
Positive aspects
The educational system reform represent a very important change in education policy and
aims to implement the international and sovranational guidelines: even if the reform is not
complete and our government still have to enact many legislative acts to implement the frame
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law 53/2003, we can already experience a different climate, more open to international and
sovranational influence.
Good practices
Unfortunately, there is still a high rate of drop-out in secundary education: the national project
ENJOY was established to face this problem promoting the cooperation between family and
school and underlining the importance of the voluntary service in this field.
Another important project running in Italy is the instructional home education service, that is
part of the e-learning strategies for education. Inisde of this broad project, you can find also a
hospital-based programme for children with long term illness (more than 30 days in hospital),
involving at the moment more than one hundred of hospitals.
Two other important projects – “Progetto giovani” - start (April first, 2004) in order to help
university students with economic problems. One is regarding the construction of new
university residence with easy term of payment for university students and the other one
establishes a public security fund for governmental special loans for students (but see, Const.
Court 308/2004).
Reasons for concern
The case law regarding inadequate treatment for students with handicap proves the
insufficient number of special staff for these situations: two cases were discussed in front of a
tribunal, and both were complaining about teacher shortage. The tribunal recognized the
rights to education was not protected in those cases and ordered the Ministry to provide the
adequate hours of assistant teachers for handicapped children. (see Order of the Tribunale
Ordinario di Roma, Sez. II Civ., 12 febbraio 2004 and Order of the Tribunale Ordinario di
Ascoli Piceno, 16 marzo 2004)
Even if Italy shows one of the highest participation rates among 3 to 4-year-olds in education
(see OECD report), over three-quarters of the asili nido (infant-toddler centres) are situated in
north central and northern Italy, far fewer being available in central Italy and the south.
Vocational training
Legislative initiatives, national case law and practices of national authorities
In Italy the training system for technical specialists has traditionally based on two pillars:
secundary schools specializing in technical subjects and the vocational training run by
regions.
The delegated legislation on projects alternating school and job for students from 15th to 18th
years of age (implementing the law 53/2003), aims to enhance new integrated training
pathway in order to make easier the access to the labour market at the end of the compulsory
school: it is also a good method of vocational guidance.
Positive aspects
More and more we find in regional legislation special norms protecting disabled
pupils/students: it’s the case of Basilicata Law 20/2004, “Implementation of the right to
vocational training for handicapped students”
Reasons for concern
We still note a relevant difference between regions, especially between northern and southern
regions. This is an ordinary effect of our (more or less) federal system: nevertheless it’s
important to control the achievement of a minimum standard in all the regions.
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Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Follow up of the ECJ judgement regarding foreign-language assistants and the recognition of
acquired rights (C-212/99):
Since the Italian legislator has not yet fulfilled the ECJ judgment (C-212/99) regarding the
rights due to foreign language assistant, the Commission has appealed against Italy claiming
the failure of the legislator to respect the requirements established in the ECJ judgements
(march 2004).
See also the comments sub art. 15.
OECD report 2004: Education at a Glance, Briefing note – ITALY
For the first time, Education at a Glance 2004 also examines how the division of
responsibilities between schools as well as local, regional and national authorities has evolved
in response to demands for improving efficiency, increasing responsiveness to local
communities and fostering the potential for innovation and quality improvement. For
decisions relating to the organisation of instruction in schools, schools in Italy have a strong
role, with virtually all decisions in this area taken by schools. In contrast, schools play only a
minor role in decisions concerning personnel management. Also for decisions relating to the
deployment of resources, Italian schools have much less decision-making power than this is
the case in most other countries, with only 17% of relevant decisions taken by schools,
compared with an OECD average of 41%.
Legislative initiatives, national case law and practices of national authorities
The recent devolution reform (const. law 3/2001) changed the central State’s role in education
policy: we don’t have any longer a single institution (the Ministry of education) governing
education, but a multilevel system composed of different public institutions (central State,
Regions, local governments, functional autonomies etc.). For this reason, national judges face
nowadays more and more questions regarding questions on competence’s allocation.
Examples of this are: Constitutional Court, judgment 13/2004: conflict arising between
Region (Emilia Romagna) and State on the attribution of the competence to fix school
employees conditions in every region.; Constitutional Court, judgment 177/2004: conflict
arising between Region (Sicilia) and the Ministry of Education on the attribution of
competence to verify the legal condition of private schools officially recognized;
Constitutional Court, judgment 308/2004: the question involves the access to education and,
more precisely, the right to study and the special governmental loan in favor of the students.
Nevertheless, the problem is again between a Region (Toscana) and the central State on the
attribution of the competence to establish this kind of special loans for students.
Positive aspects
The Italian Government has proved to be willing to change his educational system according
to the international and sovranational principles: the reform process runs slowly, but runs.
Reasons for concern
The unclear status of the devolution reform in Italy and the incomplete implementation of L.
53/2003 have negative effects on education policy: the change of our educational system is in
progress and there is still a lot to do.
Attendance rate 2004
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Enrolment rates today are high at all levels of education and are increasing because of the
reform that extend compulsory education from 8 to 10 years (and with the proposal of
legislative decree “Right-duty to education” that extend the right to education till the 18th year
of age it will increase more and more)
Attendance rate in childhood school: 968.399 children (with handicap 10.084: 1, 04%)
Attendance rate in primary school: 2.516.154 students (with handicap 55.366: 2,20%)
Attendance rate in secundary school (I grade): 1.692855 students (with handicap 48.941
2,89%)
Attendance rate in secundary school (II grade): 2.516.024 students (with handicap 31.658:
1,26%)
Total: 7.693.432 students
Teachers enrolled in childhood school: 83.997 (assistant t. for handicapped children: 4268)
Teachers enrolled in primary school: 250.360 (assistant t. for handicapped students: 19.785)
Teachers enrolled in secundary school (I grade): 173.113 (assistant t. for handicapped
students: 17.098)
Teachers enrolled in secundary school (II grade): 229.268 (assistant t. for handicapped
students: 7539)
Total: 736.738 teachers
Article 15 Freedom to choose an occupation and right to engage a work
The right for nationals from other member States to seek an employment, to establish himself
or to provide services
Legislative initiatives, national case law and practices of national authorities.
- The Official Journal no. 102 of 3 May 2004 published the Decree of the Prime Minister
issued on 20 April 2004 relating to the "Planning document of immigration policies of
workers citizens of the new Member States of the European Union in Italy for 2004" which
laid down that as of 1 May 2004 for the first two-year period, Sections 1 to 6 of the EEC
regulation 1612/68 will not grant free access to the Italian labour market to nationals of the
Czech Republic, Estonia, Latvia, Lithuania, Poland, Slovakia, Slovenia and Hungary, who
intend to come to Italy for work purposes. For these workers, the Italian government
established with this decree a maximum quota for 2004 of 20,000 immigrants admitted to
Italy for work purposes, in addition to the number of entry visas for employment purposes
from non-European Union nations already regulated by the two decrees issued on 19
December 2003. On 8 October 2004, the Prime Minister issued a decree (published in the
Official Journal no. 269 of 16 November 2004) that authorized an additional quota of 16
thousand entry visas for seasonal work for nationals coming from the new acceded member
states. According to the decree, the new entry visas are primarily for seasonal workers in the
agriculture industry, but entry for other reasons is not explicitly barred.
Professional prohibitions and the conditions of access to certain professions
Legislative initiatives, national case law and practices of national authorities.
– Pursuant to the report made by the Ministry of Health regarding the difficulties encountered
by professional nurses from non-EU nations holding residence permits in accordance with
Section 27, subsection 1, letter r-bis of the Legislative Decree 286/1998, the Ministry of the
Interior issued a circular on 1 June 2004 which stated that these workers may renew their
residence permit, providing they hold the prerequisites under Section 40, subsection 2 of the
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Presidential Decree 394/1999. In other words, authorization to work "over quota" can be
extended beyond the term of two years.
The Legge 339:2003, “Norme in materia di incompatibilità dell'esercizio della professione di
avvocato” [Law 339:2003, “Rules on incompatibility of the profession of lawyer”, in Official
Journal 2003, n. 279], reintroduces incompatibility for civil servants to exercise the
profession of lawyer, like it was according to law 36/1934. For some years this
incompatibility has been abolished, with Section 1, §§ 56, 56-bis e 57, law 662/1996.
According to the law 339/2003, people have to choose between working for a public
administration or the profession of lawyer, within a delay of 36 months.
The Assembly of the Senate is passing a bill with delegation to the Government for the
founding of the single association of chartered accountants and auditors [“disegno di legge”,
AS n° 2516, “Delega al Governo per l’istituzione dell’Ordine dei dottori commercialisti e
degli esperti contabili”]. The goal of the measure is to unify both association of “graduated
chartered accountants” (dottori commercialisti) with those of “chartered accountants and
commercial experts” (ragionieri commercialisti ed esperti commerciali). At the present
moment, these associations are separated, as well as Registers. In the “Legge-Delega” there is
no provision about professionals from other Member States. The Chamber of Deputies has
already passed the bill.
Constitutional Court, judgement n° 35/2004, 20 January 2004, Official Journal, 1st special
series: judgment of constitutional legitimacy. The Constitutional Court declared the
constitutional non-legitimacy of Section 6, 2nd §, Law 132/1997 “New rules in the field of
auditors” [“Nuove norme in materia di revisori contabili”].The law provided the exemption
from examination for people who were already enrolled in the Register of chartered
accountants or had the qualification to enrol at the time of the entry into force of the law. The
Court considered the law unreasonable for not providing the exemption from examination for
people who were taking the examination (during a session still under way) at the time of the
entry into force of the law 132/1997. Besides the Court found that the legislator introduced an
element of fact non depending on the conduct and on the will of the candidate, but on the
organization of examination procedures.
The prohibition of any form of discrimination in the access to employment
Legislative initiatives, national case law and practices of national authorities
Legge 4:2004, “Disposizioni per favorire l’accesso dei soggetti disabili agli strumenti
informatici” [Law 4:2004, “Provisions to foster the access of persons with disabilities to IT
instruments”] in Official Journal n. 13/2004. The main goal of the law is to render effective
and realize the right of everyone to accede to sources of information, included those provided
via IT. This law provides, at Section 4, that private and public employers put at disabled
employee’s disposal the instrumentation hardware and software and the technology adequate
to the specific disability, also in case of “homeworking”.
Access to employment for asylum seeker
Legislative initiatives, national case law and practices of national authorities
The European Council Directive 2003/9/EC of 27 January 2003 bearing the minimum
standards relating to admitting persons applying for asylum in European Union member states
has not been transposed into Italian law as regards cases of access to the labour market of
asylum seekers, nor has any bill been drawn up by the government.
Reasons for concern.
The time-consuming procedure of processing applications for asylum and the scarcity of
public funds made available for granting asylum and aid to applicants has led most of the
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nationals from non-European Union countries to support themselves in Italy by taking on
employment under illegal conditions until their applications have been processed.
Access to employment in public administration (including for non nationals)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
See below, Law 63:2004
Legislative initiatives, national case law and practices of national authorities
Legge 63:2004, “Conversione in legge, con modificazioni, del decreto-legge 14 gennaio
2004, n. 2, recante disposizioni urgenti relative al trattamento economico dei collaboratori
linguistici presso talune Università ed in materia di titoli equipollenti”[Law 63:2004,
“Transposition in Law of the Law-Decree n. 2:2004, urgent provisions relating the
remuneration of linguistic assistant working for some Universities and equivalent
qualification”] in Official Journal n. 60/2004. The Section 1 of this law is the follow-up of the
judgement ECJ, 29 June 2001, C-212/99, Commission v. Italian Republic. In this case Italy
was sentenced for the discrimination against former lecturers of foreign language working for
some Italian Universities (University of Basilicata, Milan, Palermo, Pisa, Roma “La
Sapienza”, Naples “L’Orientale”), become linguistic assistants after Law 236:1995. With this
provision of the Law n. 63:2004 the Italian Republic equalizes the linguistic assistants’
remuneration to the confirmed researchers’ one.
Legge 143:2004, “Conversione in legge, con modificazioni, del decreto-legge 7 aprile 2004,
n. 97, recante disposizioni urgenti per assicurare l’ordinato avvio dell’anno scolastico 20042005, nonché in materia di esami di Stato e di Università [Law 143:2004, “Transposition in
Law of the Law-Decree n. 97:2004, urgent provisions relating the regular beginning of the
school year 2004-2005, as well as State examination and University] in Official Journal n.
130/2004. The Law-Decree intervenes in the redetermination of the last group of the standing
classification list for teachers. In the evaluation board of qualifications attached to the LawDecree there is a provision about the evaluation of professional qualifications obtained in a
Member State of the EU, recognised from the Ministry of Education, University and
Research, according to Directives 89/48/CEE e 92/51/CEE (letter A.3; in similar way it
provides in the following letter C.5 for other qualifications). Furthermore it is provided for an
equivalence, in the evaluation system of teaching or educational activity, to the work given in
Italian schools abroad, or in nursery school, or primary school or in institutes of secondary or
artistic education of a Member State, to those given in Italian schools (letter B.3.e).
Positive aspects
Presidency of the Council of Ministers – Department of Public Function – Office for HR of
Public Administration. Opinion 28.09.2004, n. 196/04 – Non EC citizens and access to
employment in public administration. The main topic of the opinion is to outline a normative
framework on the access to employment in public administration for non EC citizens; in
principle they don’t have the right to accede in public administration, for the lack of the
Italian citizenship requirement, whereas for EC citizens rules are different. The Italian
legislator (Section 38, Legislative Decree 165:2001) extended the right to accede in public
administration also for EC citizens, but there is a limit for activities related to the exercise of
public functions. This extension, which is an effect of the European integration process, is
consistent with the European Court of Justice case law.
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Freedom to choose an occupation
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Concluding observations of expert committees. - The European Council, in its Presidency
conclusions of March 2004, invited the European Economic and Social Committee, under
Article 262 of the Treaty establishing the European Community, to examine ways and means
for improving the Lisbon Strategy. The Section for Economic and Monetary Union,
Economic and Social Cohesion, on the basis of the work carried out by the Lisbon Strategy
Steering Group, adopted its opinion on 7 October 2004. Several features mentioned in this
opinion characterize the actual Italian standard concerning employment politics and measures.
The EECSC underlines the importance of the Lisbon Strategy for the economic and social
future of the Union, calling upon socio-occupational players to play an active part in it; it
recently adopted other opinions on employment support measures [ECO/153 - ESSCC
1438/2004, OJ 110, 3.4.2004]. All these opinions try firstly to draw the attention of the
Member States on the fact that the Lisbon Strategy, properly understood, is a recognition that
maintaining employment and improving living standards and competitiveness calls for a new
dynamic, and that it has to be capable to develop a sustainable economic growth with more
better jobs and greater social cohesion. Secondly, the Lisbon mandate of March 2000 aims at
a balanced development of its three standards, i.e. economic growth among others scopes,
particularly by stimulating European competitiveness and job creation. With regard to these
scopes, the economic strategy adopted in Italy disappoints the ambitions voiced at Lisbon: see
sub «Reasons for concern».
Legislative initiatives, national case law and practices of national authorities
During 2004 a few acts have been adopted in order to face some of the problems pointed out
sub «Reasons for concern». a) The decreto legislativo n. 110/2004, [Legislative Decree
(2004:110)], Modifiche e integrazioni alla legge 23 luglio 1991, n. 223, concerning collective
discharge provisions, adopted following the judgement of the European Court in case C32/02, changes some of the existing provisions on the matter of redundancy payments,
mobility of labour, unemployment and other questions concerning employment measures and
market. b) The decreto legislativo n. 213/2004, [Legislative Decree (2004:213)], Modifiche e
integrazioni al decreto legislativo 8 aprile 2003, n. 66, concerning sanctions relating work
time, provides for administrative sanctions in case of violation of the rules concerning night
time work of pregnant female workers or mothers with children up to one year. c) The decreto
legge n. 249/2004, [Law by Decree (2004:249)], Interventi urgenti in materia di politiche del
lavoro e sociali, provides for extraordinary redundancy payments in case of crises of
undertakings, granted within workers reinstatement plans.
Positive aspects
The more significant measures adopted by the Italian Government in order to realize one of
the most important ambitions voiced at Lisbon (raising the medium female occupation level
up to 57% by 2005 and up to 60% by 2010) are the ones concerning the positive actions. In
fact, these actions seem to be able to guarantee the discussed freedom. Currently it is difficult
to outline reliable statistics in this matter for the following reasons: a) it is not possible to
classify the actions realized in homogenous categories: the sources with which they have been
financed are different, and several public agencies, public authorities, central or local
administrations and undertakings have been involved in order to implement such actions; b) a
Record Office at regional or central level aimed at gathering data in this matter has not been
created. However, the attention has to be drawn to the fact that until today the most significant
provision is Article 9 of legge no. 53 of year 2000 [Law (2000:53)]. It provides for measures
to sustain time flexibility by granting money contributions for the undertakings whose
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working contracts contain provisions concerning positive actions, as for instance a) time
flexibility guaranteed for both mothers and fathers (with particular attention for the parents of
children up to eight years and up to twelve years if adopted or in foster care); b) professional
training plans which may help workers mentioned sub a) to be reintegrated in their former
jobs after the working leave; c) plans which allow entrepreneurs or self-employed workers
who want to make use of the working leave (such as sub a)to be substituted by other
entrepreneurs or self-employed workers. As public research or statistics agencies point out,
positive actions concerning time flexibility represent today 70% of the measures adopted in
this sector (mostly by undertakings of Northern and Middle Italy).
Reasons for concern
As pointed out sub «Concluding observations of Expert Committees», the economic strategy
adopted in Italy disappoints the ambitions voiced at Lisbon (and consequently limits the
discussed freedom) particularly because of: a) the failure to achieve employment targets,
declining quality of employment and loss of job security; b) a significant exodus to third
countries of researchers; c) worsening public deficits; d) widely disparate taxation rules and
tax rates for business. In fact, today the Italian situation may be described as marked by
jobless growth originated by the crises of important industrial groups, the structural
difficulties faced by industrial groups of big and medium dimensions, the demand-pull
inflation and the price inflation, the market stagnation in different sectors and the loss of
exportations. Due to all these factors the general occupation rate is under 60% of the working
population; the female occupation rate is under 40% of the working population; the
occupation rate of workers aged 55 or more is under 30% of the working population. In order
to achieve the Lisbon aims, the Italian Government should simplify the working scheme
provisions, improve the collective bargaining systems by diversifying the contract scheme
provisions at local and regional level, increase the investments for research and development
in the southern regions, improve the occupation grants scheme provisions and the positive
action plans in the southern regions with regard to the youngest and non-EU workers, increase
both the schooling level of the workers (also by guaranteeing the quality of the higher
education) and the relationship between Universities and industry.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities.
The Prime Minister issued two decrees on 19 December 2003, published in the Official
Journal no. 18 of 23 January 2004 regarding the "Provisional planning of entries of nonEuropean Union nationals into Italy for 2004" that sets a maximum quota of 79,500 nonEuropean Union citizens allowed entry into Italy
Pursuant to Section 1, the first decree sets a quota of 50,000 entry visas for seasonal
employment reserved for non-European Union nationals who fall into one of the following
categories:
a) nationals of one of the following nations: Slovenia, Poland, Hungary, Estonia, Latvia,
Lithuania, Czech Republic, Slovakia, Serbia-Montenegro, Croatia, Bulgaria and
Romania;
b) nationals to one of the countries that have signed or about to sign to cooperative accords
on immigration: Tunisia, Albania, Morocco, Moldavia and Egypt;
c) such persons have obtained their residence permit for work purposes for seasonal
employment in the year 2002 or 2003.
The second decree sets a quota of 29,500 entry visas for reasons of non-seasonal or
independent employment, divided as follows:
- 6,100 entry visas into Italy for the purpose of work as non-seasonal employees;
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- 2,500 entry visas into Italy for work on a self-employed basis, in the following employee
categories: researchers and entrepreneurs who perform duties for the national economy;
professionals; shareholders and directors of non-cooperative firms; artists of recognized
international repute and highly qualified professionals hired by public and private
organizations. As part of this quota, up to 1,250 residence permits for study or professional
training can be converted into residence permits for work purposes.
- 400 entry visas into Italy for the purpose of work as non-seasonal employees, or selfemployed work, reserved for workers of Italian descent resident in Argentina, Uruguay and
Venezuela. In order to access the quota in question, applicants must be of Italian descent up to
the degree of parentage cited in Section 4 and be included in a special list, distinguished by
professional skill, set up at the respective Italian diplomatic or consular missions.
- 500 entry visas reserved for non-seasonal employees who belong to the category of
executive or highly qualified personnel.
- 20,000 entry visas for non-seasonal employment are reserved for nationals of countries
that have signed or are in the process of signing specific cooperative agreements on the issue
of immigration, according to the following quotas: 3,000 Albanians, 3,000 Tunisians, 2,500
Moroccans, 1,500 Egyptians, 2,000 Nigerians, 1,500 Moldavians, 1,500 Sri Lanka, 1,500
Bangladeshi, 1,000 Pakistanis, 2,500 nationals of non-European Union countries that have
signed agreements to regulate immigration flows and readmission procedures.
Subsequently, a circular divided up among the Italian regions 600 entry visas of the
previous decree on the quotas that remained unused, i.e. 600 entry visas not yet distributed, in
order to ensure a pool of foreign labour in the work sites in government-funded "large-scale
works" (roads, railways, dams, etc). A total of 111 visas are reserved for Tunisians, 136 for
Moroccans, 100 for Egyptians, 40 for Moldavians, and 213 of workers of other nations.
The circular issued by the Ministry of Labour on 15 November 2004 states that 3,900 entry
visas were distributed and remained unused, reserved for entry by reason of non-seasonal
work, but only the applications already submitted in early 2004 will be taken into
consideration to use the decrees on the quotas. Therefore, it is expected that of the 3,900 entry
visas:
1) 1,400 entry visas (originally intended for Nigerian workers) will be allocated among 450
Albanian workers, 450 Moroccan and Moldavian workers (300 free entries, plus another 200
reserved for special projects underway with the Republic of Moldavia);
2) a further 2,150 entry visas, already divided up according to region, are reserved for
domestic workers hired to provide human assistance services according to the contract
submitted to the Provincial Employment Department. Preference will be given to Filipino,
Ukrainian, and Romanian workers and if there are spaces left over, other country nationals
will be considered, based on the order the applications are submitted;
3) 150 entry visas are reserved for the province of Pordenone for non-seasonal workers to
employ in the wine-growing industry (with preference given to Romanians and Bulgarians);
4) 100 entry visas are reserved for the province of Verona for fruit and vegetable pickers
and livestock workers;
5) 100 entry visas are reserved for the province of Cuneo for the wine-growing and fruitgrowing industries.
Ministry of Welfare, Decree 23.12.2003: founding of the Register of work agencies for the
supply, the mediation, the search and selection of personnel, the support to the replacing of
personnel. The measure also prescribes requirements and procedures to achieve the
registration to the Register. In Official Journal 2004, n. 52.

CFR-CDF/RepIT/2004

58

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

Article 16 Freedom to conduct a business
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Court of Justice has adopted several judgements on the compatibility of
national measures with the provisions of the EC Treaty guaranteeing freedom of competition
(Articles 81 to 89 EC). The statements of the Court may be summarized as follows.
In Cases C-298/00 P, C-372/97, C-91/01 Italian Republic v. Commission of the European
Communities (29 April 2004), the Court has to consider whether decisions taken by the
Commission concerning State aid granted by the Italian Republic or an Italian Region may be
considered as legal under the provisions of the Treaty. The Court holds that, according to the
settled case-law, the decisions of the Commission under articles 81-89 EC have to be
considered as measures of general application covering situations which are determined
objectively. Such measures entail legal effects for a class of persons envisaged in a general
and abstract manner. However, the undertakings considered in the three different cases are
concerned by the contested decision not only because of this reason, but also by virtue of
being actual recipients of individual aid granted, the recovey of which has been ordered by the
Commission and has to be understood as follows. Even aid of a relatively small amount is
liable to affect competition and trade between Member States where there is strong
competition in the sector in which the undertakings which receive it operate. It follows that in
such cases the Commission is required to establish whether the aid in dispute is in fact having
a real effect on intra-Community trade and competition. The fact that a Member State seeks to
approximate, by unilateral measures, the conditions of competition in a particular sector of the
economy to those prevailing in other Member States (trying to characterize such an aid, in
situation of objective competitive disadvantage, as having a compensatory function), cannot
deprive the measures in question of their character as aid. So long as the Commission has not
taken a decision approving aid and also so long as the period for bringing an action against
such a decision has not expired, the recipient cannot be certain as to the lawfulness of the
proposed aid which alone is capable of giving rise to a legitimate expectation on his part.
In Cases C-99/02 and C-385/02, Commission of the European Community v. Italian Republic
(1 April 2004; 14 September 2004 ECR), the Court declares that (C-99/02) Italy has not
fulfilled its obligations under Articles 3 and 4 by Commission Decision 2000/128/EC of 11
May 1999 concerning aid granted by Italy to promote employment (OJ 2000 L 42, p. 1) by
not adopting within the time-limit prescribed all measures necessary for the recovery from the
recipients of the aid which was found illegal according to the same decision, and that (C385/02) Italy has failed to fulfill its obligations under Council Directive 93/37/Eec of 14 June
1993 concerning the coordination of procedures for the award of public contracts as a local
agency of the Ministry for Infrastructure and Transport awarded contracts for works relating
to the development and/or completion of overflow basins and to the retention of flood waters
of a watercourse by negotiated procedure without prior publication of a contract notice.
In the first case the Court holds that it is settled case-law that, where a Commission decision
requiring the cessation of State aid incompatible with the common market has not being the
subject of a direct action, or where such an action has been dismissed, the only reference
available to a Member State in opposing an infringement action by the Commission under
Article 88(2) EC is to plead that it was absolutely impossible for it to properly implement the
decision. However the State has to submit any problem to the Commission for consideration,
together with proposals for suitable amendments to the decision in question, as required by
the duty of genuine cooperation. In the second case the Court firstly holds that merely stating
that a package of works is complex and difficult is not sufficient to establish that it can only
be entrusted to one contractor, particularly where the works are subdivided into lots which
will be carried out over many years. Secondly the Court affirms that Article 7(3) of the
Directive 93/37/Eec authorizes the use of the negotiated procedure without prior publication
of a contract notice only for new works consisting in the repetition of similar works entrusted
to the undertaking to which an earlier contract was awarded.
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On 20 February 2004, the EU Commission President, on behalf of the Commission, asked the
European Economic and Social Committee for an opinion on European business
competitiveness. The Section for Economic and Monetary Union and Economic and Social
Cohesion adopted its document on 20 September 2004 [ECO 139 - ESSC/1439/2004]. Even if
focused on the general standards characterizing the situation in the EC Member States, this
opinion is important to evaluate the Italian situation with regard to the discussed freedom
(more details sub «Reasons of concern»). From this point of view, it highlights that Europe is
facing increased challenges to its competitiveness and is caught in a squeeze between its large
industrialized partners and the low-cost emergent economies. This situation is accompanied
by a comparative growth deficit and a major shortfall of investment in training, research and
the new technologies. With regard to the Italian standard and in this particular perspective,
attention has to be drawn to the fact that while the relocation of European companies is
increasing in the face of international competition, the Italian ones suffer from an increasing
growth decifit, first of all due to the lack of confidence of economic actors, of measures to
support for innovatory initiatives for business, of active involvement of other sociooccupational players, and because of the reduced skill-acquisition, training and re-training
programmes, especially for female and elder workers. This means that, if compared to the
opinion of the ESSC, the Italian data concerning the effective possibility to conduct a
business show that Italian entrepreneurs meet with several difficulties and obstacles: more
details sub «Reasons of concern».
Legislative initiatives, national case law and practices of national authorities
During 2004 a few acts have been adopted in order to face the crisis of the «Parmalat»
industrial group and the flying companies «Alitalia» and «Volare»:
a) legge 18 febbraio 2004, n. 39 [Law (2004:39)], Conversione in legge, con modificazioni,
del decreto-legge 23 dicembre 2003, n. 347, recante misure urgenti per la ristrutturazione
industriale di grandi imprese in stato di insolvenza (adopted to face the crisis of industrial
groups of major dimensions) regulates, amongst other matters, the company shake up and
different actions to protect the interested industrial group without introducing any provision
for the protection of the consumers’ interests; b) legge 3 agosto 2004, n. 203 [Law
(2004:203)], Conversione in legge, con modificazioni, del decreto-legge 24 giugno 2004, n.
159, recante misure urgenti per favorire la ristrutturazione ed il rilancio di Alitalia (adopted to
face the crisis of the flying company «Alitalia») authorizes the Ministry for finance and
economy to grant the State guarantee in order to fulfil the principal and the secondary
liabilities of the group; c) legge 5 luglio 2004, n. 166 [Law (2004:166)], Conversione in
legge, con modificazioni, del decreto-legge 3 maggio 2004, n. 119, recante disposizioni
correttive e integrative della normativa sulle grandi imprese in stato di insolvenza, specifies
the provisions which have been adopted in order to protect the creditors of the companies in
the middle of a crisis by introducing the duty of publishing in not less than two national or
international papers (or with other means pointed out by the competent judge) the company
shake up plan, so that the insolvent enterpreneur, the creditors and any other interested person
may become aware of it; d) decreto legge 29 novembre 2004, n. 281 [Law by Decree
(2004:281)], Modifiche alla disciplina della ristrutturazione delle grandi imprese in stato di
insolvenza, introduces new provisions concerning the company shake up of industrial groups
of middle or little dimensions: even undertakings with only 500 wage earners and debts for
300 million euro may take advantage of the measures considered under the provisions of the
former decreto legislativo 8 luglio 1999, n. 270 [Legislative Decree (1999:270)], still in force.
Good practices
The Italian Autorità garante per la concorrenza e il mercato (Antitrust Authority) continues to
work actively with the Italian Parliament, by issuing opinions and commends and taking part
in Parliamentary hearings. Its collaboration with the Autorità per l'energia elettrica e il gas
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(Authority for electricity and natural gas) will probably take on special significance: in fact, it
may help the liberalization in the electricity and natural gas sectors.
The Commissione nazionale per le società e la borsa - Consob (Companies and Stock
Exchange Authority) has already submitted to the Government the sanctions which should be
applied in the «Cirio» case, one of the industrial groups of major dimensions whose serious
financial trouble - the cross default - overwhelmed private investors in 2002: the severe
application of such measures could instill a climate of certainty by demonstrating that the
Government wants to safeguard also the consumers' interests, and not only the industrial ones
(see also sub «Reasons for concern»).
Reasons for concern
A number of recent analyses firstly highlights that the entrepreneur class is waiting for a
general simplification of taxation and for measures to make trade safer and more fluid (i.e. by
boosting administrative cooperation), and to realise greater efficiency and mutual cooperation in the public services. Particularly the role of the social partners in designing,
implementing and managing reforms needs to be developed, and investments have to be made
more attractive. If the actual Government will not adopt measures satisfying these
expectations, alarming indicators as low growth, unsatisfactory level of both investment and
demand, fewer and, at times, lower-quality jobs, worsening government deficits and
accelerated ageing of the population will give rise to growing financing problemwill.
Persistent technical and other barriers may make the situation worse, especially obstacles
concerning sectors where the actual Government neglects to involve the social partners fully
in defining and implementing reforms, and hardly consults or mentions them in reports on the
state of progress. Secondly it has to be point out that the provisions undertaken by the actual
Government to face the crisis of economical groups of great or middle dimensions (as the
«Parmalat» industrial group and the flying companies «Alitalia» and «Volare») do not
introduce measures which may rise confidence in the middle-class: the absence of provisions
trying to protect the consumers’ interests in such crises has lowered the demand level.
Article 17 Right to property
The right to property and the restrictions to this right
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Court of Human Rights has adopted twenty judgments related to cases
originated in several applications against the Italian Republic lodged with the European
Commission of Human Rights under former Article 25 of the Convention for the Protection of
Human Rights and Fundamental Freedoms by Italian nationals. By examining these cases (all
raising similar issues) the Eur. Ct. H. R. found violations of Article 1 of Protocol No. 1. The
circumstances of the cases and the statements of the Eur. Ct. H. R. may be summarized as
follows.
The applicants, owners of flats in different Italian towns, complained of their prolonged
inability to recover possession of their flats, owing the lack of police assistance. They all
allege a violation of their right of property, as guaranteed by Article 1 of Protocol No. 1 to the
Convention.
Accordingly to settled case-law the Eur. Ct. H. R. holds that an interference in the discussed
freedom must strike a fair balance between the demands of the general interests and the
requirements of the protection of the individual’s fundamental right. The concern to achieve
this balance is reflected in the structure of Article 1 of Protocol No. 1 as a whole, and
therefore also in its second paragraph. In principle, the Italian system of staggering of the
enforcement of court orders is not in itself open to criticism, having regard in particular to the
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margin of appreciation permitted under the second paragraph of Article 1. However, such a
system carries with it the risk of imposing on landlords an excessive burden in terms of their
ability to dispose of their property and must accordingly provide certain procedural
safeguards so as to ensure that the operation of the system and its impact on a landlord’s
property rights are neither arbitrary nor unforseeable. The Court recognizes the existence of
an excessive burden only when the applicant is able to submit the exact date on which he
recovered possession of the flat. The Court (as in all the examined cases) considers that the
applicant must be awarded compensation for the pecuniary damage resulting from the loss of
rent for the period of time related to the violations found, and, having regard to the means of
calculation proposed by the applicant and considering the evidence before it and the period
concerned, it decides to award the applicant, on an equitable basis, a certain sum (obviously
different in every considered case).
Legislative initiatives, national case law and practices of national authorities
During 2004 a few acts have been adopted by some Italian Regions in order to face the
consequences of the provisions of legge 24 novembre 2003, n. 326, [Law (2003:326)],
conversione del decreto legge 30 settembre 2003, n. 269, Disposizioni urgenti per favorire lo
sviluppo e la correzione dell’andamento dei conti pubblici, convertito in legge, con
modificazioni, known as law for the pardon for infringement of building.
The Lombardia Region, for instance, adopted the legge regionale 3 novembre 2004, n. 31,
Disposizioni regionali in materia di illeciti edilizi [Regional Law Lombardia (2004:31),] in
order to establish at regional level the provisions which may fulfil the national provisions on
torts in these matters, determine the limits of the pardon for infringmement of building and,
particularly, safeguard the areas which need to be protected by virtue of being artefacts and
environment things.
Reasons for concern
A number of recent analysis highlights that the consequences of the implementation of the
national law and the regional ones’ concerning the pardon for infringement of building will
severly damage the national and regional natural environment. The provisions on this matter
seem not to introduce a fair balance between the demands of the general interests (the
safeguard of the environment) and the requirements of the protection of the individual’s
fundamental right to property. There should be a reasonable relationship between the means
employed by the individual and the aim pursued by the State or the Italian Regions: in fact, it
seems that protecting the interests of owners in such cases firstly means lowering the national
and regional standard of environmental protection. See also sub «Practices of national
authorities».
A second reason for concern seems to be the following one. During 2004 the Italian
Government has not adopted any relevant measure with the scope of limiting the discussed
freedom. However the financial act presented by the Government, which the Italian
Parliament should approve before the end of December 2004, may reduce the social security
benefits for the coming year, possibly damaging the middle-class. A serious opinion on this
matter can only be expressed after the enforcement in 2005 of this act. Currently, the analysis
of national expert committees (as for instance the Consiglio nazionale per l’economia e il
lavoro - National Council for Work and economy or the Istituto nazionale di statistica National Institute for Statistics) demonstrate that similar provisions implemented during the
period under scrutiny have already impoverished the middle-class: alarming indicators in this
sense are low growth and unsatisfactory level of both investment and demand.
Public expropriations and compensation
See sub «The right to property and the restrictions to this right»: «International case law» and
«National case law».
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Article 18. Right to asylum
Asylum proceedings
Legislative initiatives, national case law and practices of national authorities
The European Council Directive 2003/9/EC of 27 January 2003 bearing the minimum
standards relating to admitting persons applying for asylum in the Member States has not
been transposed into Italian law, nor has any bill been drawn up by the government.
In the meantime, the Presidential Decree issued on 16 September 2004 (that has not been
published as of 30 November 2004, nor has it taken effect as it still had to be submitted
legitimacy controls by the national auditing office) approved - with a delay of more than one
year with respect to the terms that were anticipated by Law 189/2002 - the regulations relating
to procedures for recognition of the refugee status. The procedures provided for by this law
and by the new regulations in many parts seem to be in conflict with the specifications of the
abovementioned European Community Directive, as evidenced by the opinions issued by the
Council of State and the Unified State, Regions and Autonomous Local Areas Conference.
The future regulation will reform the procedures for accepting individuals seeking political
asylum (which will be applied 120 days after the regulation takes effect) and recognition of
the refugee status. The abbreviated procedures of processing the applications for asylum and
the decentralization of the paperwork into 7 new regional commissions have reduced the
processing times of the applications submitted.
Positive aspects
After a specific request of the UNHCR, the Italian government has allowed entry of thirteen
Kurdish refugees aboard a German ship, the ‘Lydia Oldendorff’ that docked on 9 October in
the port of Gioia Tauro. On its arrival, the thirteen Kurds were found concealed in one of the
containers unloaded from the ship. After being discovered in the container already on Italian
soil, the Kurds were escorted to a police station in Gioia Tauro, where they attempted to
submit an application for asylum, to no avail. After their mandatory embarkation on the same
ship on its way to Malta, the last port of call before Turkey, the captain notified the UNHCR
that he had initiated discussions with the Italian government. The talks continued for several
days although no information on their progress was released. Despite the efforts of the
UNHCR, the ship reached Malta and was forced to drop anchor in international waters as
Malta refused entry to the refugees and rejected their application for asylum. The captain
stated that he was willing to bring the refugees back to Italy if the Italian government
authorized their entry. On 23 October, the situation changed as Italian organizations and the
European and Italian parliament threatened to report Italy to the European Parliament for the
serious acts of misfeasance already committed against the Kurdish refugees in violation of the
Geneva Convention on refugee status, the Dublin Convention, and the European Community
specifications as regards processing applications for asylum, the right to asylum pursuant to
Article 10, chapter 3 of the Italian Constitution and Section 3 of the European Convention for
Protection of Human Rights and Fundamental Freedoms. Meanwhile, the representative of the
ACNUR, arriving in Malta, boarded the ship. At this point, the Italian government authorized
the return to Italy of the asylum seekers and the same day, the ship entered and docked in the
port of Augusta.
Reasons for concern
The bill regarding the right to asylum that would finally implement the constitutional
specification according to which "the foreigner who is denied exercise of his democratic
liberties ensured by the Italian Constitution in his own country is entitled to seek asylum in the
Republic of Italy, according to the conditions laid down by law" (Article 10, chapter 3 of the
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Constitution) was being deliberated by the chamber in the spring of 2004, but it has not yet
been discussed, nor approved.
Recognition of the status of refugee
Legislative initiatives, national case law and practices of national authorities
The European Council Directive 2004/83/EC of 29 April 2004 bearing the minimum
standards on assigning the status of refugee or person otherwise needing international
protection to nationals of third countries or stateless persons, and the minimum specifications
on the content of recognized protection has not been transposed into Italian law, nor has any
bill been drawn up by the government.
Unaccompanied minors seeking asylum
Reasons for concern
Going by the information gathered by Save the Children foundation, several juveniles were
with the foreign citizens setting down in October 2004 on the island of Lampedusa. Save the
Children expressed serious concerns for the possible violation to their basic rights.
Repatriation of the immigrants to Libya took place on the basis of presumed nationality,
apparently not certified by any reliable procedures and without verifying the ages of the
persons involved. In this circumstance, there is a serious risk that the juveniles were treated
like adults and that unaccompanied minors and/or victims of trade were not identified as such
nor were their fundamental rights protected. The fact that Libya has not yet signed the Geneva
Convention on refugees is of serious concern, because the individuals deported back to that
country could then be transferred to other countries in which their lives would be seriously
threatened. These elements become even more serious in the event in which juveniles are
transferred together with adults, especially if they are not accompanied by their parents. There
is no guarantee that the juveniles are protected and assisted and their rights recognised by
international conventions. These individuals run the risk of being abandoned and
subsequently vulnerable to abuse and exploitation. The agreements between Italy and Libya
could thus represent a serious violation of the principles sanctioned by Italian and
international standards, and in particular the Geneva Convention relating to the status of
refugees that decrees that contracting countries cannot deny entry to refugees whose life or
freedom is threatened and by the Convention on the Rights of the Child that includes the right
to protection for all children, with particular guarantees for children separated from their
parents and for children applying for asylum. Therefore, Save the Children requires (a) the
protection and compliance with the rights for all children that enter Italy, (b) the necessary
procedures for identifying their age and affording them the appropriate protection, (c) that
children are not held in temporary detention and assistance centres but that another type of
adequate accommodation is provided, and (d) the rights of the child (as any other individual)
are fully respected and they not be deported to a country where their life and right to asylum
may be endangered.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The National Institute of Social Insurance (INPS) issued circular no. 62/2004 that clarifies
that, based on the Convention Relating to the Status of Refugees, signed in Geneva on 28 July
1951 and ratified on 24 July 1954 with Law no. 722 and in particular, Sections 23 and 24, the
general regulations as regards public assistance, legislation on employment and social security
require payment of a family allowance to family members of foreign nationals who are not
resident in Italy, only if the country of which the foreigner is a national provides a reciprocal
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treatment to Italian citizens or if it has signed an international agreement as regards family
issues. On the other hand, in connection with the family allowance granted by the
municipalities, in accordance with Section 65 of Law 448 enacted on 23 December 1998, as
modified, it is not possible to pay the family allowance in question to foreign nationals
seeking political asylum in Italy. The reference regulation (Ministerial Decree no. 452 of 21
December 2000, as amended) adopts a more restrictive set of criteria to identify the
beneficiaries of the service in question, expressly classifying beneficiaries as only Italian
citizens or European Community citizens residing in Italy (Law 448/98, sections 65 and 16,
subsection 2, Ministerial Decree 452/00, as amended by Section 2, subsection 2 of the
Ministerial Decree no. 337 of 25 May 2001).
Article 19. Protection in the event of removal, expulsion or extradition
Collective expulsions
Legislative initiatives, national case law and practices of national authorities
The Ministry of the Interior communicated that between early 2004 and 15 September 2004,
Italy refused entry at the border or deported 42,317 illegal immigrants: 22,961 were refused
entry at the border and 19,356 were deported. Foreigners arriving illegally by sea to Italian
coasts numbered 23,719 in 2002, 14,331 in 2003, and 9,464 up to 12 September 2004
(arriving by boat as of 12 September 2003 were 9,853).
In at least 3 events that took place or were certified by the judiciary in 2004, it seems that the
removal measures implemented were of collective expulsion:
1) with the urgent measure issued on 2 August 2004, the Court of Milan declare unfounded
and consequently revoked the ten or more administrative expulsion decrees implemented in
the collective form, issued on 17 May 2004 by the Prefecture of the Province of Milan. The
Court of Milan examined an incident of collective expulsion of a group of Romi nationals, all
stopped at the same time and in the same place and therefore, affected by the same removal
order. In essence, the expulsion order was a pre-printed form that changed only the general
information of each of the individuals, but which bore identical grounds for refusal of entry,
which referred to their violation of the obligation by each of the individuals to appear at the
police headquarters in eight days to request a residence permit (as required under Section 5,
subsection 2, of the Consolidated Immigration and Foreigners’ Status Act). It is a presumed
violation because no proof was given of this, nor was any detailed reference made. Likewise,
the individual personal situations of the individuals involved were neither examined nor
considered (some of the individuals may have had a residence permit that was allowed to
expire; others might have been eligible to exercise the right to asylum; others may not have
been fit to repatriate being from areas that are not internationally considered true states, such
as Kosovo). Based on these considerations, the Court of Milan considered the aforementioned
orders as typical collective expulsion and, applying Section 4 of the Supplementary Protocol
no. 4, of the European Convention for Protection of Human Rights and Fundamental
Freedoms, declared all of them void.
2) The case of the Cap Anamur ship
In a note addressed on 23 July 2004 to the Italian authorities, the High Commissionership of
the United Nations for Refugees (UNHCR) expressed its criticism of the procedure that led to
expulsion from Italy of a group of asylum seekers at the centre of an international incident.
The UNHCR expressed serious concerns about what appeared to be the manifest disregard of
the European and internationally recognized standards and the fundamental elements of
standard procedures. A group of at least 25 individuals - of the 37 that had been rescued in
late June in the south Mediterranean Sea by the German non-governmental organization, Cap
Anamur - were boarded onto a flight that departed at 5:30 pm on 22 July 2004 from Rome's
Fiumicino Airport which set down in Ghana at around 12:15 pm the same day. Another five
applicants for asylum had already been returned to Nigeria. One of the 37 members of the
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group would seem to have been granted a residence permit for humanitarian reasons without
having followed the asylum procedures. While the UNHCR appreciated the Italian
government's decision to allow the disembarkation of 37 castaways on humanitarian basis, it
regrets the serious gaps that emerged in the subsequent management of demands for asylum.
Immediately after receiving permission to disembark and despite the fact that the group
clearly demonstrated their desire to apply for refugee status, it seems that diplomats of various
possible countries of origin, among which Sudan, were brought in to identify them.
Surrendering refugee candidates to representatives of the governments that were responsible
for their fleeing flies in the face of the founding principles of protection of the refugees. The
Central Commission, which in Italy is in charge of determining the status of refugee, seemed
to be under pressure to reject the applications for asylum: the Ministry of the Interior had
already notified the press that no member of the group was afforded refugee status even
before the Commission had commenced with the hearings. The Commission, composed of
five members all belonging to the state administration with the exception of a representative
of the UNHCR with consulting functions, was meant to interview all 36 people in just two
days, without being granted the necessary tools to do so: no information was available on the
possible countries of origin of the asylum seekers, nor was an adequate interpreting service
available. The individuals applying for asylum were not guaranteed access to adequate legal
assistance. Despite these pressures, the Commission recommended that 22 of the 37
applicants be granted a residence permit for humanitarian reasons, while the applications of
the remaining 14 were rejected. Nevertheless, nearly all the members of the group of the
twenty-two individuals were accompanied to the border on 22 July 2004, even though the
procedure undertaken by the Commission to reconsider their original decision had not yet
been completed. The representatives of the UNHCR were granted only the most limited
access to the group of individuals seeking asylum while they were still being detained in
Sicily. The UNHCR had the opportunity to access the group of 14 individuals whose
applications were rejected and at that time, these individuals were being detained in Rome.
All 14 individuals had notified attorneys of their intention to make appeals against the
decision. The following day, on Tuesday, the UNHCR did not have access to the 22
applicants for whom the Commission had recommended humanitarian status, who had also
filed appeals against the decision to grant them refugee status under the terms of the UN
Convention signed in 1951. According to the UNHCR, in this specific case, various aspects of
the procedure were handled below the European and international standards. The UNHCR
stated that the entire episode – which in several points exposed Italy, Germany and Malta to
involvement in thorny legal disputes – clearly demonstrated the need for the European Union
to adopt measures that ensure the most efficient division of responsibility among its member
states, especially when the interpretations of the responsibility the states is different or when a
particular problem concerning asylum seekers or refugees seems to fall predominantly on a
single EU country.
3) Between July and October 2004, more than two thousand immigrants rescued by the Italian
Navy in international waters or landing illegally in Lampedusa were held a few days in
temporary detention and assistance centres set up on that island and successively escorted by
force to Libya, despite the fact that they were not nationals of that country.
The Undersecretary to the Ministry of the Interior reported to the Senate of the Republic of
Italy on 14 October 2004 that of the 1,787 illegal immigrants reaching Lampedusa between
29 September to 11 October, 544 were sent to other reception centres as asylum seekers or for
further certification, while 1,243 were identified, refused entry and returned to Libya. In every
case, standard procedures were followed, including collecting declarations by the foreigners
and verifications by the police. Furthermore, the procedures included the presence of cultural
intermediary and interpreter. Refusal of entry was not made collectively, but individual orders
were issued to immediately enforce removal, since Section 10 of the Consolidated
Immigration and Foreigners’ Status Act states that the Chief of Police is authorized to issue
such a decree if the foreigner has entered Italy by eluding border checks and is stopped on
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entry or immediately thereafter or is temporarily admitted to Italy for the purposes of
emergency first aid. In the Italian government's opinion, all the national and international
provisions were respected as regards protection of persons from countries involved in civil
war, of children, of women and of families. In these cases, the immigrants were transferred to
other reception centres. The refugees were returned to Libya because of agreements with the
Libyan government, which reflect the agreements already taken with other countries. Rather,
as regards the fact of granting access to UNHCR to the centre in Lampedusa, the visit was
formally requested on 4 October and authorized two days later, so that the safety conditions
for the visitors could be re-established.
In fact, on 4 October, the UNHCR expressed serious concern for the future of the
approximately one hundred individuals on the island of Lampedusa, many of whom would be
sent to Libya without an appropriate evaluation of their possible need for international
protection. The UNHCR asked Italian authorities to grant them access to these individuals and
an official of the agency is currently in Lampedusa awaiting a reply. The UNHCR had
received a response to its request only after the return flights to Libya had all been concluded.
The lack of access in Italy and in Libya prevented the UNHCR from exercising its mandate,
to ensure that all refugees receive adequate protection. The UNHCR officer in Italy stated that
– based on the information provided by the Italian authorities – applications by the Eritrean,
Somali, and Ethiopian nationals were accepted to the asylum procedure, while those of the
other nationalities – which were believed to be mainly Egyptian in origin – were repatriated
via Libya. Despite this attempt to identify the individuals seeking asylum, the UNHCR is still
worried that this type of selection based on nationality places the rights of each individual in
need of international protection at risk and can lead to a direct or indirect rejection
(refoulement) of refugees in a country in which their lives are threatened. On 6 October 2004,
the Rome offices of the UNHCR secured authorization to enter the temporary detention centre
in Lampedusa, five days after the request was sent to the competent authorities and after more
than one thousand people had already been airlifted to Libya and another 500 individuals of
various nationality were transferred to other centres in Caltanissetta and Crotone, where those
who were eligible for international protection presumably were given the opportunity to
commence with the asylum procedures. Following authorization, an official of the UNHCR
entered the Lampedusa centre on 7 October to conduct an in-depth evaluation of the methods
used. According to the earliest conclusions, the hurried parameter used – based on nationality
– to select the persons who would be allowed to begin the asylum procedure did not allow the
individuals of any other nationality to file an application. The UNHCR also asked the Libyan
authorities to interview some of the one hundred individuals who were refused entry and sent
to Libya. This request was not received and the UNHCR is concerned that some of the
persons qualifying for international protection could have been forced to repatriate to their
country of origin without being given access to any asylum procedure, since Libya has not
signed the 1951 Convention on Refugees, but has ratified the Convention of the Organization
for the Unity of Africa (OUA) which also deals with refugees. In September 2004, the
UNHCR reminded Libya of the obligations it undertook concerning potential refugees
subsequent to its ratification of this latter treaty.
International humanitarian organizations such as Amnesty International, ICS and Médecins
Sans Frontières – Italy have all harshly criticised the procedure used by the Italian
government in handling the influx of refugees to Lampedusa. In its opinion, the airlift
organized to return the more than 300 foreigners immediately to Libya upon their arrival in
Italy represents a serious violation of the Italian laws and the international conventions on the
subject of rights of asylum. The deportation of these persons from Italy without have
sufficiently investigated their right to seek asylum and without granting them access to the
procedures for recognizing their status as refugee constitute a serious violation of the right of
asylum guaranteed by Article 10, chapter 3 of the Italian Constitution, and the principle to not
deny entry to asylum seekers even if they have entered the country illegally, as under Section
33 of the Geneva Convention of 1951 on the status of refugee.
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Reasons for concern
The episode regarding the African nationals rescued by the German ship, Cap Anamur which
disembarked them in Porto Empedocle after a long detention on board the ship in
international waters following refusal of entry into Italy (later revoked by the Italian
government on legal grounds) represents an opportunity to bring to light the following:
1) the contrast to illegal immigration is limited by the right of asylum ensured under Article
10, chapter 3 of the Italian Constitution, because the refusal of entry to Italian waters in order
to request asylum ends up violating the subjective right to obtain asylum on Italian soil
effectively held by every foreigner who is not guaranteed such rights in his or her own
country, including only the right of democratic freedom guaranteed by the Italian
Constitution. In this regard, the Decree by the Ministry of the Interior on 14 July 2003 as
regards limiting illegal immigration by sea includes procedures for detaining outside Italian
waters any ships that are suspected of carrying individuals who intend to apply for asylum,
putting at risk the fundamental right of asylum. In fact, Section 7 of the abovementioned
Ministerial Decree would state that if the Italian Navy discovers a vessel that is carrying
individuals who are attempting to enter Italy illegally, it is authorized to identify the place of
registration of the ship and - provided the ship is in good condition - send the vessel back to
its port of departure. This measure is an act of rejection at maritime borders and represents a
collective order of refusal of entry of foreigners and as such, is prohibited by Section 4 of
Protocol no. 4 of the European Convention for Protection of Human Rights and Fundamental
Freedoms, signed in Strasburg on 16 September 1963, made executive on 14 April 1982 with
Prime Ministerial Decree. In any case, the decision would be thus taken without carrying out
the procedures to identify the individuals attempting entry and without the possibility to
conduct an even preliminary investigation of the individual positions of the individuals and
their reasons for attempting entry to Italy. It is clear that implementation of the
aforementioned rejection measures would immediately prevent any of individuals on the
vessel from seeking entry to apply for asylum, despite eligibility even when the recent news
data confirm that very frequently, many of the people on board these ships are either refugees
or foreigners fleeing situations of war or generalized violence. As a result, obstructing access
of such potential asylum seekers who reach Italy by sea and their anonymous and collective
rejection without there being the requirement to handle the potential consequences of such act
appears illegitimate because it violates the principle of never denying access to asylum
seekers even when they have entered the country by illegal means (the principle of “non
refoulement”), as provisioned under Section 33 of the Geneva Convention on refugee status,
ratified and made executive in Italy on 24 July 1954 by Law no. 772. It also violates the
similar principle of never rejecting entry as under Section 19, subsection 1 of the
Consolidated Immigration and Foreigners’ Status Act and violates the ban against inhumane
and humiliating treatment as under Section 3 of the European Convention for Protection of
Human Rights and Fundamental Freedoms, ratified and made executive on 4 August 1955
with Law no. 848.
2) As regards the determination of the competent state to examine the applications for asylum
in the uncertainty regarding the circumstances that the foreigners have completed transit
through the waters of another European Union member state, it is important to remember the
European Council regulation no. 343/2003 issued on 18 February 2003 that states the criteria
and mechanisms for determining the competent member state to process an application for
asylum filed in any one of the member states by a third country envisages under Section 5
subsection 2 a general rule based on which “the member state competent to apply such criteria
is determined based on the circumstances at the time when the asylum seeker has filed an
application for asylum for the first time in any member state”. Therefore, the application of
asylum must be allowed in a member state (in the case in point, Italy) and then determination
is made whether the member state is truly competent to process the application. The same
European Community regulation, under Section 10, subsection 1 envisages that “when it is
certified, based on the evidence and the investigation of which the two lists mentioned under
Section 18 subsection 3, including the information under Title III of the EC regulation no.
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2725/2000, that the asylum seeker has illegally entered the territory of a member state by
land, by sea or by air, from a third country, the member state in question is competent to
process the application for asylum. This responsibility ceases 12 months after the date the
illegal immigrant has entered the country.” However, it is clear that these 12 months are
necessary for the country of initial acceptance (in this case, Italy) to carry out all the
necessary verifications to ascertain that individual is eligible for asylum and to move for the
individual’s transfer to another country. In the meantime, the application of the asylum seeker
must be accepted since Section 13 of the same European Community regulation states that
“when the member state competent to process the application for asylum cannot be designated
on the basis of the criteria listed in this regulation, the state considered competent shall be the
first state in which the application has been filed.”
The Ministry of the Interior assured the UNHCR that the escort to the border of the one
thousand illegal immigrants who arrived in Lampedusa complied fully with Italian laws,
international conventions, and generally accepted principles for protection of basic human
rights, but these mandatory escort orders enforcing refusal to entry at the border appear to be
in serious violation of Italian laws, international laws and human rights.
It is important to remember that Section 2 of the Consolidated Immigration and Foreigners’
Status Act, approved with Legislative Decree no 286/1998, unchanged even after Law
189/2002, assures foreigners present in Italy all fundamental human rights provided for under
internal provisions, international conventions in force, and generally accepted principles of
international rights.” The immigrants who arrived in Lampedusa should have been granted
the right to an interpreter and individual notification in a language they understand of the
orders that were served against them, orders that resulted in their ultimate collective removal
without individual reporting or execution, precisely those forms of collective refusal banned
by the European Convention for Protection of Human Rights and Fundamental Freedoms.
The immigrants were also deprived of their right of defence required under the Italian
Constitution and by internal laws because the times and the forms of the measures of refusal
kept them from any effective defence against such measures. What’s more, it also infringed
on the right to submit an application for asylum of entire categories of persons arriving in
Italy illegally (which is the case of nearly all asylum seekers), selected on the basis of
presumed nationality, without individual members allowed to apply for the asylum procedure.
So, an indefinite number of persons was denied application of Article 10 chapter 3 of the
Italian Constitution, a standard that the Supreme Court [Corte di Cassazione] has immediate
perceptive efficacy and that recognizes the right of asylum, with a greater extension as
envisaged by the Geneva Convention of 1951 on the status of refugees. Similarly, no
verifications were made on the age of the immigrants illegally arriving in Lampedusa, in
order to prevent repatriation of juveniles, prohibited under Section 19 of the aforementioned
Consolidated Act.
The case also violated the reserve of jurisdiction envisaged under Article 13 of the Italian
Constitution because the measures of detention and expulsion were adopted and enforced by
the Police without ratification by judicial authorities, ratification that are necessary pursuant
to detainment in the temporary detention centre of Lampedusa, according to the matters stated
by the Constitutional Court with rulings no. 105/2001 and no. 222/2004. Escort to the border,
even when this is not preceded by detainment in a temporary detention centre, can be
qualified as a “limited measure of personal liberty” and as such, subject to the strict
provisions of Article 13 of the Italian Constitution. According to the opinion of the Court, it is
not possible to order an escort to the border (even in cases in which there was no temporary
detainment) before the order is ratified by a judge. The government’s theory seems no more
grounded, as the government claims that the immigrants “rejected” from Lampedusa and sent
to Libya concerned a simple refusal of entry at the border. In truth, unlimited administrative
discretion was exercised by the police and the Minister of the Interior which applied Section
10 of the Consolidated Immigration and Foreigners’ Status Act regarding rejection at the
border. Any entry, including for emergency aid measures, implies the presence of the
immigrant in Italy and adoption of the relating formation measures of either rejection or
removal and the connected and subsequent temporary detention measures.
CFR-CDF/RepIT/2004

REPORT ON ITALY IN 2004

69

The Government refused to respond to parliamentary questioning with reference to (a) the
content of those orders, (b) when the orders were issued and when the beneficiaries were
notified, (c) what possibility of recourse were agreed upon, and (d) what laws were breached
to cause the individuals to be led onto the airplanes in handcuffs.
Based on the reports filmed by local television stations, it seems clear that the people who
were repatriated by the Italian government to Libya were deprived of protection of their civil,
criminal and administrative rights as envisaged by Section 6 and 13 of the CEDU and Article
24 of the Italian Constitution. The detainment conditions in Lampedusa, where the temporary
detention and assistance centre hosted more than one thousand individuals while it is designed
to hold no more than 194, likely did not allow even a minimum of mobility within the
structure. It was also found that on 4 October, Centre officials denied access to a
representative of the UNHCR, who was present since a day earlier in Lampedusa.
What’s more, it also violated Section 14 of the European Convention for Protection of Human
Rights and Fundamental Freedoms which acknowledges all the rights envisaged by the
Convention without discrimination based on sex, colour, and national origin and which
affirms that everybody has equal protection under the law. The selection of illegal immigrants
and the decision to choose from among a group those to repatriate immediately to Libya is
considered discriminatory precisely for the discretion and the superficiality of the
identification procedures.
Enforcement of the compulsory repatriation to Libya, carried out based on intergovernmental
agreements and pacts in effect between the police forces (and therefore, not according to
international treaties ratified through laws of authorization approved by the Chambers in
accordance with Article 80 of the Constitution), violated Article 10 chapter 2 of the Italian
Constitution, according to which “the legal condition of the foreigner is regulated by the law,
in compliance with the regulations and international treaties.” By the same standards, the
Italian government and the entire command chain that ordered and enforced the repatriation
operation violated Law 3 of the European Convention for Protection of Human Rights and
Fundamental Freedoms that prohibits rejection of immigrants, even if they arrive illegally in
Italy, when this rejection can imply “inhuman or degrading treatment.”
The mandatory escort orders were enforced against the immigrants who were led in plastic
handcuffs onto the plane that delivered them to the Libyan police, in spite of the fact that it
does not appear that fundamental human rights are respected in Libya nor is Libya a signatory
of the Geneva Convention of the Status of Refugees. The mandatory escort orders were
enforced against visibly indigent persons to a country that was in no way their own nor was it
equipped with appropriate reception structures.
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CHAPTER III: EQUALITY
Article 20. Equality before the law
Equality before the law
Legislative initiatives, national case law and practices of national authorities
Corte di Cassazione, I sez. civ. (Supreme Court), n. 13298/04, 17 July 2004.
The Supreme Court claims before the Constitutional Court that the provisions of the Civil
Code, which impose the use of paternal surname, may be unconstitutional. They may counter
the principle of spouses equality and may be a kind of discrimination against women.
Positive aspects
During the period under scrutiny some initiatives, at national as well as regional level, aiming
to legally recognise same-sex couple, through the so called “civil partnership” (“unioni civili
registrate”), were undertaken. For more information, see sub article 9.
Article 21. Non-discrimination
Protection against discrimination
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
ECRI Recommendation n. 8 (July 2004) on racism and terrorism. This act recommends to the
governments of member States to review legislation adopted in connection with the fight
against terrorism to ensure that this doesn’t discriminate against persons on grounds of race,
colour, language, religion and nationality; to refrain from adopting new legislation which
discriminates on the same grounds; to ensure that legislation is implemented at national and
local levels without discrimination; and to pay particular attention to guaranteeing in a non
discriminatory way the freedoms of association, expression, religion and movement.
Legislative initiatives, national case law and practices of national authorities
Legge Regione Toscana, 15 novembre 2004, n. 63, Norme contro le discriminazioni
determinate dall’orientamento sessuale o dall’identità di genere [Regional Law Tuscany
(2004:63) prohibiting sexual orientation or gender identity discrimination]. This law provides
for a wide form of protection of homosexual and transgender behaviour.
In particular it aims to implement an effective labour policy which guarantees an equal access
to employment through specific training initiatives in favour of these groups, as well as to
improve a better social integration through organization of cultural events, in which sexual
orientation, gender and ethnic identity and religious opinions could find a suitable
representation.
Article 16 of this law introduces pecuniary administrative sanctions, applied to shop-keepers
or trading managers who are authors of the discriminatory behaviour, and article 5 foresees a
kind of social accountability of firms guilty of discriminatory acts.
Besides, a section of this law provides a kind of protection in cases of medical operations of
sexual exchange.
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Positive aspects
In the period under scrutiny the awareness in the field of discrimination on grounds of sexual
orientation in increased, as we can see not only in the above mentioned law of Tuscany, but
also in some initiatives, at national as well as at regional level, which aim to make the ban of
sexual orientation discrimination more effective.
This is very important in a country where the interest on sexual orientation law was very poor
and where, despite persisting cultural resistance toward homosexual and transgender people,
case law on discrimination on ground of sexual orientation at the workplace is totally absent.
Reasons for concern
Many pupils and students in Italy are now foreigners. So last September some school
authorities and headmasters proposed to introduce in every class a maximum number of
foreign pupils (a kind of quota for immigrates) with the aim to solve teaching difficulties
caused by diversity of languages and cultural levels.
This initiative can counter the principle of equality (specifically equal access to school and
education) and the ban of discrimination established by article 3 of the Constitution, if a pupil,
according to quota system, can’t attend the school (even if, in this case, may be quotas are
only a better system of assignment of foreign pupils in the classes).
The Minister of Education refused quotas, but the question is open again.
See also the comments sub art. 14.
Fight against incitement to racial, ethnic, national or religious discrimination
Reasons for concern
Some manifestations of racism and anti-Semitism occur again at sporting events, in particular
football matches in stadiums, where often racist chanting can be heard and display of racist
signs can be seen.
Although initiatives are taken either by sport regulatory bodies at European level (as for
example by UEFA and FARE – Football Against Racism in Europe), or by football societies
at national level (such as self-disciplinary measures), a serious and effective answer to this
question from the Italian authorities lacks again.
Remedies available to the victims of discrimination
Legislative initiatives, national case law and practices of national authorities
Decreto del Presidente del Consiglio dei Ministri, 11 dicembre 2003, Costituzione e
organizzazione interna dell’Ufficio per la promozione della parità di trattamento e la
rimozione delle discriminazioni, di cui all’art. 29 della legge comunitaria 1° marzo 2002, n.
39 [Prime Minister Decree on constitution and organization of the Office for the promotion of
equal treatment and the removal of discrimination on grounds of race and ethnic origin]. The
Office for the promotion of equal treatment and the removal of discrimination on grounds of
race and ethnic origin (UNAR), provided for by article 7 of the Legislative Decree
implementing the Directive 2000/43/EC (2003:215), was created and organized within the
Presidency of the Council of Ministers-Department for Equal Opportunities by this Prime
Minister Decree and was presented in Rome on 16 November 2004.
This Office has a monitoring, advisory and information-providing role. It may investigate
alleged cases of discrimination and may assist victims in legal proceedings or administrative
procedures.
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Positive aspects
In the year under scrutiny we can see some initiatives aimed to make remedies available to the
victims of discrimination more effective. So, for example, regional observatories tasked with
monitoring and information functions, as well as also legal assistance to victims of
discrimination, were established in many Regions (such as for example in Tuscany, Piedmont,
Lombardy, Emilia-Romagna, Veneto and Campania).
Reasons for concern
Criminal law provisions establishing urgent measures as regards racial, ethnic and religious
discrimination (1993:205) have been so far used in very few cases. Although article 3 of the
Law establishes the racist motivation as an aggravating circumstance prosecuted ex officio, it
could not yet be implemented satisfactory because the awareness of the need to counter
racially motivated crimes and incitement to racial discrimination by the actors involved in
criminal justice system (in particular the police) is not suitably increased.
As for civil and administrative provisions, the main reason of concern is related to the burden
of proof of discrimination.
Unfortunately, it’s not allowed to shift the burden of proof to the respondent once the
complainant has provided a prima facie proof of the discrimination. In fact, the general rule
establishes that the complainant must prove the discrimination: he may show, also providing
statistical evidence, factual elements that are grave, precise and non-contradictory.
Moreover the possibility to prove statistical evidence may be ineffective for some grounds of
discrimination (such as, for example, sexual orientation discrimination).
Reasonable accommodation of the specific needs of certain groups, especially religious or
ethnic minorities
Legislative initiatives, national case law and practices of national authorities
Legge Regione Emilia-Romagna 4 dicembre 2003, n. 24, Disciplina della polizia
amministrativa locale e promozione di un sistema integrato di sicurezza [Regional Law
Emilia-Romagna (2003:24), Norms on local police and improvement of security integrated
system]. It establishes a co-ordination between police and administrative authorities in the
areas where more frequent are racial discriminatory behaviours (article 3) and improves
regional and local projects against discrimination.
Positive actions aiming at the professional integration of certain groups
Legislative initiatives, national case law and practices of national authorities
In the year under scrutiny some initiatives were taken at regional level, aimed to increase the
professional and social integration of certain weak groups.
In particular can be remarked:
Legge Regione Basilicata 11 dicembre 2003, n. 33, Riordino del sistema formativo integrato
[Regional Law Basilicata (2003:33), Reorganization of integrated training system]. This
regional law provides actions in the filed of education and vocational training and aimed a
more effective work politics, introducing also a long-life learning system. The Region
guarantees everyone an equal access to integrate training system, without sexual, social and
economic discrimination. Equal opportunities are also guaranteed to immigrants who legally
reside in Italy.
Legge Regione Campania 19 febbraio 2004, n. 2, Istituzione in via sperimentale del reddito di
cittadinanza [Regional Law Campania 2004:2), Experimental establishment of the citizenship
income]. It guarantees to communitarian as well as non-communitarian residents a minimum
income (so called “citizenship income”) as a measure countering poverty and social exclusion
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and as a mean aimed to make easier access to employment. With monetary assignment, also
educational and training services can be provided for.
Legge Regione Emilia-Romagna, 24 marzo 2004, n. 5, Norme per l’integrazione sociale dei
cittadini stranieri immigrati [Regional Law Emilia-Romagna (2004:5), Norms for the
immigrates social integration]. This regional law, “drawing inspiration from European Charter
of Fundamental Rights”, brings a new system of protection and social improvement for notEU citizens. It establishes a regional Council for social integration of foreign immigrates
(“Consulta regionale per l’integrazione sociale) and an independent regional Centre against
discrimination, tasked monitoring functions and legal assistance to victims of discrimination.
The provisions of this law touch on all the main issues concerning to immigrates condition of
life: housing, social protection, healthcare, access to kindergarten, education, vocational
training and improvement for self-employment.
Positive aspects
In the framework of European project Etnequal and following up Online/More Colour in the
Media (OL/MCM) Report, some initiatives were undertaken to guarantee a larger
representation of minority groups in the broadcasting of radio and television.
In particular can be remarked:
- Introduction of the prize Mostafà Souhir, which aims to exploit multicultural media
representation;
- Broadcasting of some television programmes about immigration and integration
issues (such as “Un mondo a colori”, RAI Education)
- An agreement concluded between the Ministry of Communication and the public
licensed broadcasting company RAI, which binds RAI to respect in its programmes
the rights of linguistic minorities in their area of settlement.
Moreover many Regions are working up local plans for social integration actions in favour of
immigrates (see for example Emilia-Romagna) and some Universities are organizing Italian
language programmes for foreigners (see for example “Progetto ALIAS”).
Protection of Gypsies / Roma
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
“The Situation of Roma in an Enlarged European Union”, European Commission,
Directorate-General for Employment and Social Affairs, Unit D3, 2004.
On the expulsion and the relevant practice on the matter see also the coments sub art. 19.
Legislative initiatives, national case law and practices of national authorities
Nothing significant to remark about legislative initiatives.
The national and local authorities are conscious of the need of ad hoc measures in order to
eliminate all the obstacles, which hinder the full participation of Gypsies/Roma in the life of
the country, though these initiatives are not satisfactory at all.
So they support, in cooperation with private associations (for example Opera Nomadi), some
initiatives adequate with some of the most problematic aspects of the Roma, Sinti and
Travellers condition: education (by trying to ensure a better access of Gypsy children to
schools, through the establishment of cultural mediators) and access to employment (by
ensuring they actually access the training).
Reasons for concern
There are many reasons of concern about Roma/Gypsies condition, from the point of view
either of integration policies, or of protection against ethnical and racial discrimination.
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First of all, the protection of Gypsies/Roma communities had to be regulated by the adoption
of an ad hoc piece of legislation, because of their special nature, not comparable with other
minorities; unfortunately, this legislation lacks so as also lack considerable initiatives in this
direction.
A coherent integration policy in favour of these groups has not yet developed, in all of the
main issues involved (housing, healthcare, access to education and to marked labour).
The few measures, adopted since early 90’s at national and local level (which aim to make
access to training and to employment effective), have not given till now a satisfactory
outcome. Better results can be remarked in the educational field.
Moreover the living conditions in camps inhabited by these groups (particularly in
unauthorized camps, but also in the authorized ones) are still very harsh. So this population
live in a situation of practical segregation.
As mentioned supra (Remedies available to the victims of discrimination), criminal
provisions in Law n. 205/1993 and civil provisions in Law n. 40/1998 have been used also by
Roma in few cases, that probably don’t reflect the actual numbers of racist acts.
Also a great concern is caused by frequent cases of forced evictions of Roma/Gypsies from
their camps (as again occurred in Padova in August 2004), and more again by cases of
collective expulsions of these groups from Italy (as occurred in Milan, on 17 May 2004).
But as to this last problem, an interesting development can be pointed out: in the judgment of
2 august 2004, the Tribunal of Milan repealed the group expulsion decrees of 17 May,
because of their contrast with article 4, Additional Protocol n. 4 of European Convention of
Human Rights, which banns collective expulsions (see Eur. Ct. H.R. Sulejmanovic & O. and.
Sejdovic & Sulejmanovic c. Italy, Judgment of 8 November 2002).
Besides, no census of the members of nomads groups is yet provided for in the existing
national or regional legislation.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Decreto Ministro dell’Interno 7 ottobre 2004 in materia di cittadinanza [Minister of the
Interior Decree of 7 October 2004 on access to Italian citizenship for foreigners]. This decree
simplifies the acquirement procedure to gain Italian citizenship. The release of the foreign
citizenship acquired at birth is not yet required to obtain Italian citizenship and the public
authorities may apply the principle of double (or multiple) citizenship.
Atto di modifica dello Statuto del Comune di Genova 27 luglio 2004 che estende il diritto di
voto agli extracomunitari nelle elezioni comunali [Act of 27 July 2004 amending communal
Statute of Genoa which concerns the attribution of eligibility and voting rights to foreign
residents]. This act attributes eligibility and voting rights to immigrants with legal status who
reside in Italy for five years or in the communal district for two years. This provision could
increase the participation of foreigners in public life at local level and improve their
integration in the place where they live.
State Council, asked for the same question by the Region Emilia-Romagna, expressed on 28
July 2004 [State Council Opinion 2004:8007 on the attribution of voting rights in local
elections to non-communitarian foreigners] a favourable opinion, although the Minister of the
Interior expressed instead a negative one by circular [Minister of the Interior Circular Miaitse
(2004:4) on the attribution of voting rights in local elections to non-communitarian
foreigners].
See also comments sub articles 39-40.
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Article 22. Cultural, religious and linguistic diversity
Protection of religious minorities
Legislative initiatives, national case law and practices of national authorities
Protection of jewish cultural heritage
In May, a bill aimed to protect Jewish cultural heritage has been presented to the Chamber of
Deputies (C-4981).

Agreements without Law
The relationships between State and the religious Confessions are regulated by art. 7 and art.
8 of the Italian Constitution. Section no. 7 establishes that the relations between State and the
Catholic Church are governed by the Lateran Pacts, while Section no. 8 states that the same
relations, among the Italian State and other religious Confessions, are regulated by law on the
basis of specific agreements. Nonetheless, since 1995 (agreement with the Evangelical
Lutheran Church), no other analogous Statute have been passed by Parliament, even if
agreements with Buddhists and Jehovah’s Witnesses have been stipulated in 2000.

Statute concerning the Catholic religion teachers’ status in public schools.
Law no. 186/2003, concerning the Catholic religion teachers’ status in public schools, has
come into force. According to the statute, these teachers, after four years of consecutive
teaching, may be employed in a public school on the basis of their professional qualification,
even if they have lost the Bishop’s placet. The quoted provision could permit a preference for
the Catholic religion teachers in comparison with other teachers who, on the other hand, have
won an open competition for public teaching and therefore could have a better position in the
regional pass-list of qualified teachers.
State contributions and the annual redistribution of taxes income to Confessions.
The Congregation of Jehovah’s Witnesses has revealed that an Italian Region (Puglia) has
excluded it from the division of a State contribution of money to construct Churches and
related buildings. The exclusion has been based by the local government on the nonparticipation of the Congregation to the redistribution of an amount of taxes (8 o/oo) annually
handed over by the State to religious Confessions. An analogous motivation has already been
considered to be unconstitutional by the constitutional Court (case law no. 195/1993 and
346/2002).
Protection of linguistic minorities
Legislative initiatives, national case law and practices of national authorities
The Italian Parliament passed a law concerning the “remembrance day” for the victims of the
dolines, in the east regions of Italy, during the second world war and the following years:
legge 30 marzo 2004, n. 92 "Istituzione del «Giorno del ricordo» in memoria delle vittime
delle foibe, dell'esodo giuliano-dalmata, delle vicende del confine orientale e concessione di
un riconoscimento ai congiunti degli infoibati",
For the protection of the minorities’ languages it is worth mentioning the circular of the
Ministry of Education of 28 July 2004 that envisages financial supports in order to foster
experimental programs for teaching languages and cultural traditions of the protected
linguistic minorities in Italy.
For further details see this Report supra sub art. 14.
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Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Intercultural and confessional dialogue
A bill concerning the recognition of a public holiday on October 4th, held in Saint Francis’
and Catherine’s honour, has been passed by the lower House of Parliament and has to be
discussed by Senate (S.3120). Under this Statute, the named holiday could celebrate Peace,
Fraternity and intercultural and confessional dialogue.
Article 23. Equality between man and women
Gender discrimination in work and employment
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Relevant seem the following reports:
United Nations Division for the Advancement of Women, Gender Equality and Women’s
Empowerment in the New Millennium, 31 October 2004.
Report on Equality Between Women and Men, COM (2004) 115 final, 19 February 2004.
Legislative initiatives, national case law and practices of national authorities
During the year under scrutiny was passed the Legge Regione Emilia-Romagna 28 luglio
2004, n. 15, Partecipazione della Regione Emilia-Romagna alla costituzione dell’associazione
Donne del Mediterraneo, Rete del Sud Est europeo [Regional Law Emilia-Romagna
(2004:15), Participation of Emilia-Romagna to Women of Mediterranean, South-East and
East European Network Women]. This association aims to spread the principle of equal
opportunities between women and men; to improve a greater women representation in the
highest level of employment and a simpler conciliation between family and work; and to fight
against violence whose victims are women.
Positive aspects
Although the gap between women and men in employment remains very high, women’s
employment rates have increased in the last period.
Moreover a large number of initiatives undertaken during the year under scrutiny show that
gender perspective is developing in all general policies at national as well as local level.
In this framework some Regions are introducing gender budgeting trials. For more
information, see for example http://www.bilanciodigenere.it
Reasons for concern
Despite many positive developments, there are again some reasons of concern.
First of all, Italian legislation provides the notion of direct as well as indirect discrimination.
The last one is defined as any detrimental treatment which is the consequence of the adoption
of criteria creating a disadvantage that disproportionately affects a group of workers on
ground of their sex. But unfortunately the Council of Ministers, delegated by the so called
“legge comunitaria per il 2003” (2003:360) to implement the Directive 2000/78/EC, has not
yet passed the related Legislative Decree.
Moreover, despite many initiatives to improvement for equal opportunities between men and
women in work and employment (see specifically below) some inequalities still last, which
concern in particular the unbalanced representation of women (despite their better education)
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in the highest level of employment and the not full implementation of the principle of equal
pay for equal work. That presumably depends on the partial shortage of financial means and
human resources at disposal, and on the lack of connections among the Equal Opportunities
Committees and the trade unions.
Beside the Legislative Decree n. 226/2003 turned the Equal Opportunities Commission,
established in 1990 with very wide tasks, into an advisory committee within the Presidency of
Council-Department of Equal Opportunities, and reduced its membership and, maybe, its
autonomy (see also Decreto Ministro Pari Opportunità 19 maggio 2004, n. 275, Regolamento
recante norme per l’organizzazione e il funzionamento della Commissione per le pari
opportunità fra uomo e donna ai sensi dell’art. 6, c. 2 del Decreto legislativo 31 luglio 2003,
n. 226 [Minister of Equal Opportunities Decree (2004:275) on organization and working of
Commission for Equal Opportunities between men and women, according to article 6, par. 2,
Legislative Decree n. 226/2003] which confirms the trend expressed by the Legislative
Decree 226/2003).
Positive actions seeking to promote the professional integration of women
Legislative initiatives, national case law and practices of national authorities
In the year under scrutiny a lot of initiatives with aim to implement women’s integration in
the labour market were undertaken by the Minister of Equal Opportunities and other equality
bodies.
The actions of the Minister of Equal Opportunities are particularly aimed to improve women
vocational training, to monitor female integration and the success of all the initiatives taken
and to develop gender studies and a greater awareness of gender issues. These actions were
chiefly undertaken by institutional agreements and by other conventional instruments26.
Among the practices taken by national and regional equality bodies, can be remarked:
- the Commission for Equal Opportunities between men and women passed the workplan for 2004/2005, whose more significant aims are: to implement reconciliation
policies; to integrate immigrants women; to establish a network of equality bodies;
and to collect all the provisions on equal opportunities issues in one legislative text
(so called “testo unico sulle pari opportunità”).
- the President of Equal Opportunities National Committee on 21 April 2004 passed an
act on improvement of women’s access to higher level of career, on support of
women’s firm and on establishment of integrated network projects.
- On 30 March 2004 a Report of Equal Opportunities working group n. 3 was
published. It analyses the framework of a large number of Italian Regions and
remarks that the employed women’s average rate increased in 2003, while the one of
unemployed women decreased. It emphasizes how the services system for family was
not able to develop according to the need of employed women. Beside it proposes
some strategies and actions to support self-employed women, to hinder sex
segregation in the labour market and to reconcile work and family life.
- Lombardy established a regional list of women’s networks and now is studying a
system of facilities in favour of self-employed women.
Beside was proposed before national Parliament (although it is not yet passed) PdL C 4742,
24 febbraio 2004, Azioni positive per la realizzazione dell’integrazione delle donne disabili
26

See for example: the Convention between the Minister of Equal Opportunities and 17 South Italy
Universities with the aim to improve the project “Women, Politics and Institutions”, signed on 26
December 2003; the Agreement between the Minister of Equal Opportunities and the Higher School of
Civil Service, signed on 26 April 2004; the Agreement between the Minister of Education and Equal
Opportunities Department against gender discrimination and for implementation of gender
mainstreaming, signed on 18 March 2004; and the Agreement between the Minister of Equal
Opportunities and the President of Inail with the aim to exploit female employment, signed on 12
October 2004.
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nel mondo del lavoro [Bill (2004:4742) Positive action for the improvement of integration of
women with disability in the labour market]: it foresees contributions facilities for employers
who engage women with disability, and foresees specific vocational training for employees.
Positive aspects
In the framework of European Programs Equal, Interreg III B and Interreg III C, many
regional and local plans (so called “Piani integrati territoriali – PIT”) were undertaken, as well
as a lot of gender studies and researches into female condition (among the last ones, see for
example Project Friendly- May 2003/May 2004 -, undertaken by Turin Equal Opportunities
Committee and financed through European Social Fund 2000-2006, whose final report is
available in www.regione.piemonte.it).
Through these initiatives, information about gender issues increase as well as awareness.
Good practices
We can find many examples of good practices in public as well as in private work places, all
aimed to better reconcile work and family life.
Among them can be remarked:
- Job rotation (project Arcidonna of Palermo): young unemployed are trained and
placed to disposal of firms, which have to replace temporarily some of their
employees. For more information see www.arcidonna.it/progeuro/adapt/982000.html
- Job sharing (Formula Servizi of Forlì): two or more people share a full time work. For
more
information
see
www.regione.emiliaromagna.it/formazione/allapari/anno_1_numero_1/il_caso.htm
- Flextime (undertaken mainly in civil service): it introduces more flexibility in
working time (although the total daily working time is always the same).
- Teleworking (“telelavoro”) (Regions Tuscany and Emilia-Romagna; Districts of
Biella and Venice): an employee can work at home or far from the work place. For
more information see www.regione.toscana.it; www.regione.emilia-romagna.it;
www.provincia.biella.it;
www.provincia.venezia.it;
www.buoniesempi.it/telelavoro.aspx
- Time-banking (“Banca delle ore”) (Zanussi): hours of overtime work can be set aside
and then be changed with free leaves.
- Term-Time: an employee can benefit of not-paid leaves during school holidays.
- Care Vouchers: some pre-paid coupon can be used by an employee to get family care
services.
- Establishment of firm kindergarten.
Reasons for concern
Although according to law n. 53/2000, parental leave schemes could be shared by both
parents, only a very few of man have till now benefited of them.
Gender discrimination in the access to goods and services
Legislative initiatives, national case law and practices of national authorities
For same statistical data about the opportunities of women’s access to welfare system in Italy,
you can see National Economic and Labour Council (Consiglio Nazionale dell’Economia e
del Lavoro) Report “Donne e previdenza” (18 March 2004), in www.cnel.it. According this
report, women represent 53,4% of the total number of Italian pensioners, but they receive
only 44% of the global pension amount.
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Remedies available to the victim of gender discrimination (burden of the proof, level of
penalties, standing of organisations to file suits)
Positive aspects
As regards to sex discrimination, Italian legislation introduces a partial shift of the burden of
proof: the complainant must show factual elements suitable for establishing the presumption
of the existence of the discrimination behaviour. The respondent has the burden to prove that
the discrimination does not exist. It’s asked for a precise and non-contradictory presumption:
a requirement more favourable for the complainant than the grave, precise and noncontradictory presumption according the legislative Decrees 215/2003 and 216/2003 (see sub
art. 21).
Moreover the enforcement body against sex discrimination is represented by Equality
Councillors (“Consiglieri di parità”) who have an advisory and monitoring rule, may propose
good practices and positive actions, and may engage in judicial actions or promote the
conciliatory procedure. In case of collective discrimination, they are able to directly engage in
judicial actions.
Participation of women in political life
Legislative initiatives, national case law and practices of national authorities
Legge 8 aprile 2004, n. 90, Norme in materia di elezione dei membri del Parlamento europeo
e altre disposizioni inerenti ad elezioni da svolgersi nell’anno 2004” [Law (2004:90) ruling
elections to European Parliament].
According to this law (article 3), no sex can be represented on every list of candidates in a
proportion higher than 2/3. Parties which do not comply with these provision are subject to
financial penalties (a decrease of repayment for electoral expense).
Positive aspects
Elections to European parliament of June 2004 saw an increase of Italian female
representation (now at 19,2%), thanks to the implementation of the law 90/2004.
Moreover a bill was proposed before the national parliament: PdL C 3051 (19 luglio 2004),
Misure per promuovere le pari opportunità tra uomini e donne nell’accesso alle cariche
elettive [Bill (2004:3051) containing measure for the improvement of equal opportunities
between men and women in electoral offices]. This bill, not yet assigned to parliamentary
committees, introduces a general compulsory system of quotas in parliamentary and in local
government elections. It foresees that party lists alternate men and women (such as for the
elections of ¼ of deputies), or that a certain proportion of women are required to be present
among candidates. Political parties which do not comply with these provisions are subject to
financial penalties, through a decrease of repayment of electoral expenses or pecuniary
administrative sanctions.
See also comments sub art. 39.
Reasons for concern
Notwithstanding of the improvement in European elections of 2004, the Italian female
representation remains one of the lowest in Europe.
In the national parliament the percentage of women is lower again: only 11,5 in the Lower
House (Chamber of deputies) and 8,1% in the Upper House (Senate). Although the underrepresentation of women in all political institutions in Italy has become an issue of increasing
number of debates, Italian political parties are showing absolutely no inclination towards
adopting voluntary positive actions.
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Article 24. The rights of the child
Possibility for the child to be heard, to act and to be represented in judicial proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
We are waiting for the first decision of the Court of Justice about the interpretation of the
Council Framework Decision of 15 March 2001 (2001/220/JHA) on the standing of victims in
criminal proceedings
(now there is only the opinion of advocate general Juliane Kokott, 11 November 2004 – case
C-105/03 – question referred by the Criminal Court of Firenze during a criminal proceeding
for bodily harm of a child).
Alternatives to the removal from the family
Positive aspects
The Parliamentary Children Committee’s (Commissione parlamentare per l’Infanzia) has
tasks of policy and monitoring of the concrete implementation of the laws concerning minors.
Its Report (doc. XVI-bis n. 6 – 27 July 2004) about implementation of the law (1997:285) –
which requires, inter alia, to find alternative solutions to the Institutes for minors (i.e. the
charitable institutions which accommodate plus than 12 minors), that will be closed that until
the end of 2006 (see law 2001:149) – says that the numbers of minors who lives in Institutes
is always decreasing (7.500 in 2000, 2.652 in 2003); that 15.000-20.000 minors lives in
“comunità familiari ed educative” (i.e. in private or public institutions which accommodate
minus than 12 minors); that about 10.000 minors are in “affidamento familiare” (i.e. placed in
foster care by relatives or by other families); and that local governments are testing other
positive forms of children aid, like “Famiglie professionali” (Professional families),
“Bed&Breakfast Protetto” (Protected Bed&Breakfast), “Adozione mite” (Light adoption).
Another important Report of the same Parliamentary Committee (doc. XVII-bis n. 7 – 27
October 2004 - “Indagine conoscitiva su adozioni e affidamento”) is interested in this new
institution, the “Adozione mite”, recently created in the silence of the law by the Juvenile
Court of Bari for the children that cannot be adopted with a full adoption, because of the lack
of legal requirement for a declaration of status of adoptability, but cannot came back to their
family, and so live in a situation of semi-permanent abandonment. This kind of adoption
doesn’t break the parental tie with the family of origin, but adds another tie with the new
family. In the district of Bari, during the first year of application of this institution (2003), 56
children went out the Institutes for minors: 6 of them had the “adozione mite”, 33 were placed
in foster care, 17 went back to their families.
Juvenile offenders (see also This Report sub artt. 4 and 6)
Legislative initiatives, national case law and practices of national authorities
From the Interior Minister’s Report (15 August 2004) about Security in Italy, we know that
the causes of the permanence of juvenile offenders in First Reception Centres or in Juvenile
Penal Institutes are crimes against property (70%) and crimes relating drugs (18%).
Positive aspects
The same Report (15 August 2004) precises that in the period July 2001-June 2004 there has
been a reduction in numbers of informations against minors (46.546 in the period July 2001June 2004; 46.610 in the period July 1998-June 2001; 49.989 in the period July 1995-June
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1998). The informations against minors are located especially in the North of Italy (50,1%),
and then in the South and islands (31,1%) and in the Centre (18,8%).
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
- Italian judges keep on following Court of Cassation’s innovative case law (see Corte di
Cassazione, I civ., n° 7713/2000, 7 June 2000), and recognize that a child, deprived of his or
her constitutional right to be maintained, educated and brought up by his or her parents
(article 30 of the Italian Constitution), has always, in addiction to pecuniary and if necessary
biological damages, an ‘existential damage’ which is a direct result of the violation of these
fundamental rights (Tribunale di Venezia, III civ., 16-30 June 2004, G.K.).
- Court of Cassation recognizes that the Italian law protecting children from the TV
programmes which could harm their physical and moral development (Law 1990:223, article
15, par. 10), which provides an administrative liability of the broadcaster, has to be integrated
with the derogatory provisions of article 22 of the Directive 89/552/EEC (“Member States
shall take appropriate measures to ensure that television broadcasts by broadcasters under
their jurisdiction do not include programmes which might seriously impair the physical,
mental or moral development of minors, in particular those that involve pornography or
gratuitous violence. This provision shall extend to other programmes which are likely to
impair the physical, mental or moral development of minors, except where it is ensured, by
selecting the time of the broadcast or by any technical measure, that minors in the area of
transmission will not normally hear or see such broadcasts.”), which has direct effects and
fulfils the principle of legality (Corte di Cassazione, I civ., n° 6759/2004, 6 April 2004)
- According to the provision of article 24, par. 3, of the Charter, which doesn’t recognize the
right of the children to maintain a personal relationship and direct contact with their parents if
that is contrary to their interests, the new law about artificial insemination [legge (2004:40)
Norme in materia di procreazione medicalmente assistita], article 3, par. 3, provides that the
gamete donor in the heterologous insemination (which is, however, in principle prohibited by
the law) neither acquires any legal parental relationship with the new born, nor has rights or
obligations towards him or her.
Reasons for concern.
There are still essentially two reasons of concern, which persist in the period under scrutiny.
The first one is that the Italian legal system still refuses to recognize kinship, in marked
contrast to the well-established case law of the European Court of Human Rights.
The second reason of concern is related to the value of the DNA test in determining an
application to have paternity established. In this matter the European Court of Human Rights
states that the national courts are required to have regard to the basic principle of the child’s
interests and requests that the procedure available strike a fair balance between the right of the
applicant to have him or her uncertainty as to personal identity eliminated without
unnecessary delay and that of him or her supposed father not to undergo DNA tests (Eur. Ct.
H.R., Mikulic v. Croatia judgment of 7 February 2002). In the Italian legal system the DNA
test is incoercible and the unjustified refusal of the defendant to do it is only valuable by the
judge as one of the other pieces of evidence (see, e.g., Corte di Cassazione, sez. I, n°
13766/2001, 7 November 2001).
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Article 25. The rights of the elderly
Participation of the elderly to the public, social and cultural life
Legislative initiatives, national case law and practices of national authorities
The most important legislative initiative has been the law n. 2004:6, “Introduzione nel libro
primo, titolo XII; del codice civile del capo I, relativo all’istituzione dell’amministrazione di
sostegno” published on Official Journal, 2004, n.14 (Introduction in the civil code of the
“support administrator”): this initiative follows the aim to introduce also in Italy a new more
flexible instrument of protection, called “amministratore di sostegno”. A person in charge of
taking care of those who are not self-sufficient (the recipients are persons who “due to an
infirmity or a physical or mental disability, are unable, even partially or temporarily, to look
after themselves”, definition clearly including the elderly), helping them to promote their
rights and manage their estate (i.e. by collecting their old-age pension, paying the rent, taking
them to a therapy), avoiding the use of more drastic instruments like judicial incapacitation or
interdiction.
This subject has already been dealt with comments sub art. 1.
Positive aspects
The introduction of the legislation about the “amministrazione di sostegno” had been delayed
for a long time but we still are not able to refer any practice from its application.
The possibility for the elderly to stay in their usual life environment
Legislative initiatives, national case law and practices of national authorities
The voluntary associations had been committed to promote the autonomy of the elderly
encouraging the possibility to stay at home instead of being placed in institutions: they
underline the importance of “little measures”, like phone help, taking them to shopping and to
medical check up, helping them with ordinary house maintenance.
They pointed out as well an interesting pilot project providing a competition for designing and
building an “elderly friendly” flat.
During 2004 associations specialised in the assistance of elderly brought to attention two
problems related to the increasing risk of isolation of the elderly: first they reported that
during the summer period the elderly feel more the need of company and the difficulty to
cope with their daily task.
The Ministry of Health adopted an ordinance (Official Journal 2004, n. 140) that requires that
municipalities to prepare a register of over 65 people and transmit it to the health officer. The
purpose of this provision is to prevent and monitor the damages caused by the anomalous
climatic conditions of summer time. Then, Regions and municipalities are the one in charge
of set the emergency plan to help elderly people during summer period. The voluntary
associations lamented the approach of “emergency” to a situation of difficulty that by
definition has to be faced every year.
Secondly we should report frequent cases of fraud suffered by the elderly who live alone. The
Parliament presented several draft bills, proposing to modify the penal code by increasing
punishment if the burglary and fraud are committed to a over 65 person (i.e. draft bill A.C.
4956, A.C 4837, A.C 4818). The voluntary associations insist that the priority is to increase
the participation and the autonomy of the elderly, situation that can prevent them from being
victim of fraud.
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Reasons for concern
Voluntary associations disagree from the government practice to finance individually the
family (for instance, through tax exemptions) as they think that the burden and responsibility
of taking care of elderly should not be delegated only to the familiars and they ask to finance
a “fund for non- sufficient elderly persons”, enforcing the state services and private operators.
Specific measures of protection for the elderly (ill-treatment and isolation)
Legislative initiatives, national case law and practices of national authorities
There weren’t significant international case law during the period under scrutiny. About the
national case law we can mention Constitutional court judgment n. 155 of 24 May 2004 (in
Official Journal, special series, 3 of June 2004) that stated that legislation that makes very
difficult if not impossible to evict a tenant if he is over 65 age old or disabled must be
temporary, as it is illegal to transfer the burden of helping disadvantaged people only on
landlords that may have as well good reason to take possession of their property.
Article 26. Integration of persons with disabilities
Protection against discrimination on the grounds of health or disability
See also this Report comments sub art. 1
Legislative initiatives, national case law and practices of national authorities
The adoption of the law 2004:6 (Official Journal, 2004, n. 14), that introduced in the civil
code the instrument of the “amministratore di sostegno, (“support administrator”), could be
important to improve disabled people’s rights. See supra This Report sub art. 1, and 25.
The Parliament adopted also the law 2004:4 (Official Journal 2004, n. 13) “Disposizioni per
favorire l’accesso dei soggetti disabili agli strumenti informatici”, “Provisions to facilitate
access to information technologies for persons with disabilities”, in order to improve
accessibility to instruments promoting the barrier-free use of new information and
communication technologies and Internet.
Positive aspects
The Ministry of Welfare and Labour promoted the use of ICF, the new International
Classification of Functioning, Disability and Health (ICF) of the World Health Organization
in the sector of labour policies, by its “ICF in Italia” project.
Statistical data about disabled persons in Italy may be found on the web page
http://handicapincifre.it that forms part of the project "Information System on Handicap"
promoted by The Ministry of Labour and Social Policy and implemented by ISTAT - Italy's
National Statistical Institute. Even it is an interesting project , however data is not updated to
2004.
Professional integration of persons with disabilities: positive actions and employment quotas
Legislative initiatives, national case law and practices of national authorities
In the domain of the protection against discrimination, we must state beforehand that Italy had
implemented the provisions of directive 2000/78 adopting the delegated law 2003:216
(Official Journal 2003, n. 187), whose art. 4 and 5 are dedicated to the judicial and
administrative procedure.
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The associations specialised in the assistance of persons with disability complain the lack of
possibility for legal standing (opposite to the trade union organisations). They also censure the
fact that the burden of the proof in civil matters had not been totally shifted back to the
respondent charged of such discrimination.
The associations specialised in the assistance of persons with disability keep on criticising art.
42 (Disposizioni in materia di invalidità civile - dispositions about invalid ) of Law 2003:326
(Official Journal 2003, n 274) that abolished the possibility of present an administrative claim
(this exclusion has been temporarily postponed to the 31 of December 2004 by law 2004:47).
They also lobby for an increase in the time limit for bringing judicial action - currently fixed
in six months time - as it the only remedy left after the abolishment of the administrative
claim.
As prescribed by art. 13 of law 1999:68 a Fund for the rights of employees with disability has
been established in the amount of € 30.987.414,00 for year 2004; this national fund has been
shared among all the regions that are the institutions in charge of supporting the professional
integration of persons with disabilities.
Reasons for concern
The associations specialized in the assistance of persons with disability criticize strongly art.
14 of 2003:276. According to this new article small enterprises will not be obliged to hire
disabled people but rather hire a social cooperative to carry out which in turn will use disabled
people without hiring them.
Reasonable accommodations
Legislative initiatives, national case law and practices of national authorities
Voluntary associations underlined that too little has been done about reasonable
accommodations. The law 2003:216, implementing the provisions of directive 2000/78,
doesn’t provide anything specifically dedicated to reasonable accommodations.
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
There weren’t significant international case law during the period under scrutiny. During the
semester of the Italian presidency of the European Union took place in Roma on December
2003 the closing celebration of the European Year of People with Disability, with the
participation of European Commission, and the Government- Department of European
Affairs, entitled “Esserci tutti, oltre il 2003. Anno europeo delle persone con disabilità. Quali
sfide per una società più inclusiva?” .
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CHAPTER IV: SOLIDARITY
Article 27. Workers’ right to information and consultation within the undertaking
Workers’ information on the economic and financial situation of the undertaking
Legislative initiatives, national case law and practices of national authorities
During 2003, the Government approved a reform of Title V of the Civil Code (Codice Civile)
that redefines the characteristics of cooperatives and of the two main types of company - the
limited liability company (Società a responsabilità limitata, S.r.l.) and joint stock company
(Società per azioni, S.p.A.). The reform has come into force on 1 January 2004, and it is
intended to reduce the public supervision of corporate governance, but does not entrust
workers’ representatives with a supervisory role - a path suggested by the EU Directive
(2001/86/CE) on employee involvement in the new European Company incorporated at EU
level. Furthermore, the law does not seek to encourage workers’ participation in other ways.
Information and consultation of workers has been long let aside in Italy, until the adoption of
the legislative decree (Decreto legislativo) 74/2002, which has introduced the EU Directive
94/45/CE on the establishment of a European Works Council or a procedure in Communityscale undertakings and Community-scale groups undertakings for the purposes of informing
and consulting employees. At the present state, such an innovation is not spread in the Italian
industrial relation system.
Good practices
There has been some interesting developments in the implementation of the right to
information and consultation. In June 2004, a 'complementary' company-level agreement was
signed at Piaggio, the Italian scooter manufacturer - the first such deal to be signed at the firm
for nine years. The agreement creates an hour bank, introduces new flexible forms of
employment, sets up a performance-related pay scheme and provides for the establishment of
a European Works Council. In particular, each year management and the unitary workplace
union structure (rappresentanze sindacali unitarie, Rsu) will jointly examine the company's
production plans and the tools and resources necessary for achieving these plans (in terms of
working time, temporary recruitment, part-time contracts etc), and evaluate production levels
and possible variations. Trade unions have expressed their satisfaction with the content of the
agreement.
Reasons for concern
Some case-studies carried on by the main Italian trade union, CGIL, has, nonetheless,
revealed that in some important firms an interesting development is in progress (e.g. Gucci,
Parmalat, Fiat), despite many concrete difficulties and contrasts with the management..
Article 28. Right of collective bargaining and action
Social dialogue
Legislative initiatives, national case law and practices of national authorities
The Italian Supreme Court (Corte di Cassazione, 10353/04) has stated that collective
agreements signed at enterprise level do not bind workers belonging to trade unions
organisations which have not signed them. This is a direct consequence both of the principle
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of freedom of association inscribed in the Constitution (art. 39.1), and of the structure of
Italian bargaining system which relies on a principal and agent basis.
Positive aspects
In 2003 a proposal of constitutional law (n. 4430), still under consideration of the Chamber of
Deputy (Camera dei Deputati), has been presented by a number of Deputies. It contains
relevant modifications to art. 39 of the Italian Constitution, which concerns trade unions’
freedom of organisation and the legal effects of collective agreements.
The principle of trade unions democracy should be put into the Constitution.
Secondly, the law will prevail on the rules stated in collective agreements. Until now, in fact,
statute law and collective agreements, as sources of law, are on the same level. If this
proposal will be approved, the Parliament will have the power to interfere much deeper on
collective agreements, but also to exclude their intervention. in some areas of the law. Finally,
collective agreements would become binding for all workers provided that they are signed by
more representative trade unions and validated by workers’ consensus.
Good practices
As far as collective bargaining is concerned, 2004 has been an year in which a number of
important national sectoral agreements has been renewed. Nonetheless, it has to be said that
Italian industrial relations system is undergoing a process of modification which should
evolve towards a system more based on a local level of bargaining. All the three main Italian
trade unions confederations are now, even if with some relevant discrepancies, more
interested on the local level of bargaining. Overall, the system remains, however, based on a
national central level. There have been other positive initiatives such as the signature by all
the major trade unions of an agreement which transpose into the Italian labour law system the
2002 EU framework agreement on telework. Moreover, on February the three major trade
unions confederations have signed a collective agreement (“accordo interconfederale”)
concerning the new “contratto di inserimento” (a particular kind of traineeship contract),
provided by the D. lgs. 276/03.
Reasons for concern
The 'concertation method' (concertazione), which the current government has called into
question - proposing instead greater autonomy for the executive in the field of social and
employment policies - has in the past enabled the achievement of important objectives in
terms of incomes policies, flexibilisation of the labour market, reform of the pension system
and redefinition of the collective bargaining system.
In March 2004, the three main Italian trade union confederations, Cgil, Cisl and Uil, held a
joint assembly for the first time in 10 years. The meeting approved a document which
criticises the government and makes proposals on economic, incomes and social policy.
The right of collective action (right to strike) and the continuity of public services
Legislative initiatives, national case law and practices of national authorities
It must be said that in Italy the power to regulate the recourse to industrial action is granted
to an independent Authority (Commissione di garanzia dell'attuazione della legge sullo
sciopero nei servizi pubblici essenziali), regulated by law (L. 146/90). The latter is
empowered to strike a balance between the right to strike and other fundamental rights of a
constitutional level, by granting continuity in so called 'essential public services'.
During 2004 there has been an increase in the recourse to strikes, particularly in local public
transport. In spite of the intervention of the Authoritiy - which, however, does not have
binding powers - and of the “Prefetto” (the local representative of the Government) - who has
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the power to force a certain number of workers into work, in order to guarantee certain
essential services – workers have decided to carry on striking in any case. As for the
employer, the law provides for recourse to disciplinary sanctions for breach of contract only.
A case which has particularly driven the attention has been that of Milan bus drivers. In
January 2004 almost all these workers went on strike causing a severe interruption of the local
public transportation service. The collective actions taken were often illegitimate being in
contrast with the law governing the right to strike in the public services.
As a consequence, several workers have been put under investigation by the public prosecutor
for the crime of interruption of public service. Nevertheless, after long disputes the new
collective agreement has been signed and all the requests of the workers accepted.
There has been an intense debate on these problems which have demonstrated the inadequacy
of the powers of these authorities to regulate such a conflict.
Article 29. Right of access to placement services
Access to placement services
Legislative initiatives, national case law and practices of national authorities
In Italy there is a net of placements services (Centri per l’impiego), a system which consists
of 527 centres, diffuse on all the territory. The reform of the labour market (D. lgs. 276/03)
has widened the net of public and private subjects who work in order to create a system of
better encounter between the job asked and offered, trying to adapt the Italy system to the EU
model. Private subjects can now operate freely in the job market. Italy is, currently,
constructing a new “private-public” system, which includes also new public authorities who
will make part of this network (Universities, local authorities, schools, etc.).
The services offered to workers, both by private and public subjects, have to be free and the
law provides severe sanctions in case of infringement of this very fundamental principle.
In order to develop this system, and to make it more efficient and transparent, a so called
“Borsa continua del lavoro” is under construction. It is an on line virtual market where
employers and employees can offer and seek work. On October 2004, the Welfare ministry
has defined the technical standards intended to regulate the information flow and has created a
technical commission with the task to harmonise the national and the local level.
All the involved subjects will have to be connected on line to this net.
Positive aspects
In order to support the development of this system, the welfare Ministry has carried out a
number of projects using EU funds (European Social Funds). In particular, these actions are
intended to create a system of monitoring and appraisal of these various subjects, private and
public, and to develop a program of experimentation of innovative methodologies in this
field.
Article 30. Protection in the event of unjustified dismissal
Reasons for dismissals
Legislative initiatives, national case law and practices of national authorities
Two years after, the law proposal n. 848-bis is still under discussion in the Parliament. The
most relevant reason for concern is represented by the strong will of the Government to
introduce some derogations to the general rule (art. 18, l. 300/70) which applies in every case
of unjustified dismissal providing the worker with the right to be reinstalled in his workplace.
The reform would consent to the employer to dismiss the worker without good reason in those
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firms which, hiring new workers with a long term contract, have more than 15 employees. In
this case, the employer has only to pay a compensation, but is not obliged to reinstall the
worker in his place.
Reasons for concern
Such a proposal has been made object of great criticism by the most important Italian trade
union, CGIL, and by a number of legal scholars. The law proposal n. 848-bis concerns not
only a modification of art. 18, l. 300/70, on unjustified dismissals, but also a reform of the
pension system.
There have been two general strikes, on March and November, jointly promoted by the three
major Italian trade unions (CGIL, CISL, UIL) and endorsed by most of the workers.
Such a large consensus have contributed to a renew of the debate on the economic and
welfare politics of the Government.
Article 31. Fair and safety working conditions.
Health and safety at work
Legislative initiatives national case law and practises of national authorities
Decreto Legislativo (2003/195). "Modifiche ed integrazioni al decreto legislativo 19
settembre 1994, n. 626, per l'individuazione delle capacità e dei requisiti professionali
richiesti agli addetti ed ai responsabili dei servizi di prevenzione e protezione dei lavoratori,
a norma dell'articolo 21 della legge 1° marzo 2002, n. 39”. [Legislative decree (2003/195).
“Modifications and integrations to the legislative decree September 19th, 1994, no 626, for
the individuation of the skill and the professional qualifications required for the employees
and persons in charge of protection and prevention services of workers, according to article
21 of the law March 1st 2002, no 39”]
The above mentioned legislative decree – issued according to the article 21, par. 1, of the law
(2002/39, community law 2001) and in enforcement of the Court of Justice of the European
Community of November 15th 2001 – inserts, after the article 8 of the legislative decree
(1994/626) – according to which the employer is obliged to organize inside the establishment
the protection and prevention service or to entrust it to external persons or services – the
article 8 bis, quoting: “Skills and professional qualifications for the employees and persons in
charge of the internal and external prevention and protection services”. In particular: skills
and professional qualifications of subjects entrusted with the prevention and protection
services must be in compliance with the kinds of the risks of the working place (par. 1); for
the accomplishment of the tasks by the subjects stated at paragraph 1 it is necessary to hold at
least a General Certificate of Education and, moreover, to hold a certificate of attendance to
specific vocational training courses, in compliance with the kind of risks present at the
working place (par. 2), for the accomplishment of the tasks of person in charge for the
prevention and protection services, beside the requirements stated in paragraph 2, it is
necessary to hold a certificate of attendance, with relative checking of the learning, to specific
training courses dealing with prevention and protections from risks (par. 4).
Decreto Legislativo (2003/233). "Attuazione della direttiva 1999/92/CE relativa alle

prescrizioni minime per il miglioramento della tutela della sicurezza e della salute dei
lavoratori esposti al rischio di atmosfere esplosive". [Legislative Decree (2003/233).
“Realization of the directive 1999/92/EC concerning the least prescriptions for the
improvement of protection of safety and health of workers exposed to the risk of
explosive atmospheres”]
The above mentioned legislative decree – issued according to the article 1, par. 3, law
(2002/39, community law 2001) – inserts, after the title VIII of the legislative decree
(1994/626), the title VIII bis, quoting “ Protection from explosive atmospheres” and
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including the steps for the defence of the safety and health of the workers exposed to the risk
of explosive atmospheres. In particular, in order to prevent and protect from the explosions,
on the basis of risk evaluation, the employer undertake the technical and organizational steps
in compliance with the kind of the work carried on (article 88 quater, par. 1). The new title
applies also to the underground works, where there is a zone with explosive atmospheres, or it
can be expected, on the basis of geological surveys, that such a zone can be created in the
environment (article 88 bis, par. 2).
Sexual and moral harassment at work
Legislative initiatives, national case law and practices of national authorities
Decreto Legislativo (2003/216). "Attuazione della direttiva 2000/78/CE per la parità di
trattamento in materia di occupazione e di condizioni di lavoro”. [Legislative decree
(2003/216). “Realization of the regulation 2000/78/EC about equal treatments
concerning occupation and working conditions”]
The above mentioned legislative decree – issued according to the article 1, par. 3, of the law
(2002/39, community law 2001) – states some rules concerning the realization of equal
treatments between subjects aside from religion, personal believes, handicaps, age, sexual
preference, as far as occupation and working conditions are concerned (article 1). As to this
decree the principle of equal treatment means absence of any direct discrimination – which
arises when, owing to religion, personal believes, handicap, age or sexual preference, a
subject is dealt in a less favourable way than another subject is, has been or would be dealt in
a similar – or indirect – situation that arises, on the contrary, when a seemingly neutral
direction, criterion, practice, acting, agreement or behaviour can oblige subjects who profess a
certain religion or ideology of different nature, the subjects with handicaps, the subjects of
particular age or having a particular sexual preference to face a particularly unfavourable
situation compared with other subjects (article 2, par. 1). The principle of equal treatment
applies to all the subjects working in private and public administration and undergoes the
jurisdictional protection (article 4, par. 1 and 2), with specific reference to the following
branches: a) admittance to occupation and work, both self-employed and dependent,
including selecting rules and engagement conditions; b) occupation and working conditions,
including career promotion, salary and discharge conditions; c) admittance to all types and
levels of orienteering and professional training, specialization and retraining, including
professional trainings; d) affiliation and activities inside workers’ and employers’
organizations, or inside other professional organizations and services supplied by the same
organizations (article 3, par. 1).
Legge (2003/306). "Disposizioni per l'adempimento di obblighi derivanti dall'appartenenza
dell'Italia alle Comunità europee. Legge comunitaria 2003".[Law (2003/306).
“Directions for the fulfilment of obligations resulting from the belonging of Italy to European
Community. Community law 2003”]
According to article 17, par. 1, of the above mentioned law, Government is delegated to issue
– within eighteen months since the coming into force of the law (within May 31st 2005) – one
or more legislative decrees to realize the directive 2002/73/EC of European Parliament and of
the Council, of September 23rd 2002, that modifies the previous Concil’s directive
76/207/EEC, bringing the strictly necessary modifications to the provisions in force
concerning equal treatment between man and woman as to admittance to work, to
professional training and promotion and to work conditions. The legislative decrees of
realization have not yet been issued.
Corte costituzionale, n. 359/03, of December 10 th-19th 2003.
By this acceptation judgement the Court assesses the constitutional unlawfulness of the law of
Regione Lazio of July 11th 2002, no 16, quoting “Directions to repress and to prevent
mobbing in working places”. According to constitutional Court, the regional law under exam
is unlawful, first of all, because it states (art. 2) independently the law definition of a case
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(mobbing) already characterized by other branches of social sciences (ethology and
sociology) and, in any case, not alien to our State regulations (since known to jurisprudence
and mentioned in some internal acts, for instance the National Health Plan 2003-2005, and in
some community acts, for instance the resolution of the European Parliament of September
21st 2001). And owing to the fact that from the general definition exact consequences result as
far as employer’s obligations are concerned and more particularly as far as definition of
criminally remarkable cases is concerned.
Legislative initiatives, national case law and practices of national authorities
(2003/14). "Disposizioni per l’adempimento di obblighi derivanti
dall’appartenenza dell’Italia alle Comunità europee. Legge comunitaria 2002". [Law

Legge

(2003/14). “Directions for the fulfilment of obligations resulting from the belonging of Italy to
European Communities. Community law 2002”]
The article 21, par. 2, of the mentioned law replaces the forth par. of article 10 of the law
(1955:25), quoting “Rules and regulations governing the apprenticeship”, with the following:
“In any case it is forbidden working from 22 till 6 except for the work carried on by
apprentices over eighteen within artisan bakeries and confectioneries, tourist business and
public food and beverage business.”
Decreto Legislativo (2003/66). "Attuazione delle direttive 93/104/CE e 2000/34/CE
concernenti taluni aspetti dell'organizzazione dell'orario di lavoro". [Legislative decree
(2003/66). “Realization of the directives 93/104/EC and 2000/34/EC concerning some aspects
of the organization of the working time-table”]
The directions included in this decree, realizing the directive 93/104/EC of November
23rd1993, subsequently modified by the directive 2000/34/EC, of June 22nd 2000, aim to
govern in an uniform way over the entire national territory, while respecting the collective
negotiation autonomy, the profiles controlling working relations connected with the
organization of working time-table. In particular, the normal working time-table lasts 40
hours weekly (art. 3, par. 1); collective agreements may state, in order to agreemental
purposes, a shorter length of time and refer the normal time-table to the average length of
working activities in a period not longer than one year (article 3, par. 2). The worker is
entitled to have eleven consecutive hours to rest every twenty-four hours; the daily rest must
be enjoyed in a consecutive way, except for works characterized by working periods divided
during the day (art. 7). If the daily working time-table exceeds the limit of six hours, the
worker must enjoy a pause, formalities and length of which are stated by the collective
agreements, in order to recover and possibly eat, also in order to ease a monotonous and
repetitive work (art. 8, par. 1). The worker has the right, every seven days, to a resting period
of at least twenty-four consecutive hours, usually on Sunday, to cumulate to the daily resting
hours according to article 7 (art. 9, par. 1). It being understood what stated by the article 2109
of the Civil Code, the worker has the right to enjoy an yearly remunerated holiday period not
shorter than four weeks; the collective agreements may state more favourable conditions (art.
10, par. 1).
Other relevant develepments
Legislative initiatives, national case law and practices of national authorities
Decreto Legislativo (2003/215).
"Attuazione della direttiva 2000/43/CE per la parità di trattamento tra le persone
indipendentemente dalla razza e dall'origine etnica". [Legislative decree (2003/215).
“Realization of the directive 2000/43/EC for equal treatment between subjects irrespective of
race and ethnic origin”]
The mentioned legislative decree – issued according to the art. 29, par. 1, of the law (2002/39,
community law 2001) – states some directions for the realization of equal treatment between
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subjects, irrespective of race and ethnic origin (art. 1). According to this decree, the principle
of equal treatment means the absence of any direct discrimination – that occurs when owing
to race or ethnic origin, a subject is dealt less favourably than another subject is, has been or
would be dealt in a similar – or indirect – situation that occurs, on the contrary, when a
seemingly neutral direction, criterion, practice, acting, agreement or behaviour can oblige
subjects of a certain race or ethnic origin to face a particularly unfavourable situation
compared with other subjects (art. 2, par. 1).The principle of equal treatment concerns all the
subjects working in private and public administration and undergoes jurisdictional protection
(art. 4, par. 1 ), with specific reference to the following branches: a) admittance to occupation
and work, both self-employed and dependent, including selecting rules and engagement
conditions; b) occupation and working conditions, including career promotion, salary and
discharge conditions; c) admittance to all types and levels of orienteering and professional
training, specialization and retraining, including professional trainings; d) affiliation and
activities inside worker and employer organization, or inside other professional organizations
and services supplied by the same organizations; e) social protection, included social safety; f)
health services; g) social services; h) education; i) access to goods and services, lodging
included (art. 3, par. 1).
Article 32. Prohibition of child labour and protection of young people at work
Others relevant developments
Legislative initiatives, national case law and practices of national authorities
Legge (2003/53). “Delega al Governo per la definizione delle norme generali sull’istruzione e
dei livelli essenziali delle prestazioni in materia di istruzione e formazione professionale”.
[Law (2003/53).
“Delegation to the Government for the definition of the general rules on education and of the
essentials standards of services concerning education and professional training”]
According to the art. 1, par. 1, of the mentioned law, the Government is delegated to issue one
or more legislative decrees for the definition of the general rules on education and for the
definition of the essential standards of services concerning education and professional
training. According to the principles and the governing criteria stated by the same delegation
law, the educational system of education and training is divided into nursery school (lasting
three years), in a first cycle including the primary school (attended by children six years old
and lasting five years) and the secondary school of first level (lasting three years) and in a
second cycle including lyceum system and education and professional training system (art. 2,
par. 1, lett. d)). In particular, concerning professional training of young people, article 2, par.
1 lett. g), points out that since the fifteenth birthday certificates and qualifications (concerning
the second cycle) may be got both through the so called “school-work alternation” and
through apprenticeship (compare art. 47, par. 1, of legislative decree (2003/276)).
According to article 4, par. 1, of this law Government is also delegated to issue – within 24
months since the law has been in force (within April 17th 2005) – an apposite legislative
decree in order to assure students over fifteen “the opportunity to attend courses of second
cycle in “school-work alternation”, considered a way to fulfil the obligation planned for
vocational training, realized and judged by school and vocational training institution, together
with the respective agency associations and Chamber of Commerce, of Industry, of
Handicraft and of Agriculture, that assures young people the acquisition of competence
spendable on labour market”.
To realize this delegation, till now, only the legislative decree (2004/59) has been issued,
quoting “Definition of general regulations concerning nursery school and the first level of
education, according the article 1 of the act March 28th 2003, no 53”.
Decreto Legislativo (2003/276). "Attuazione delle deleghe in materia di occupazione e
mercato del lavoro, di cui alla legge 14 febbraio 2003, n. 30". [Legislative decree (2003/276).
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“Realization of the delegations concerning occupation and labour market, according to the
law February 14th 2003, no 30”]
The mentioned legislative decree, executing the delegation included in art. 2, par. 1, law
(2003:30) – “Delegation to Government as to occupation and labour market” – includes
some directions that govern labour relations connected with vocational training in a new way.
These directions state that apprenticeship agreement is the main forming mean (for young
people) in private branch, since the opportunity has been cancelled for private employers to
apply to forming-work agreement, which can be still applied only by public administrations
(art. 86, par. 9): In particular, three types of apprenticeship agreement are identified: a)
apprenticeship agreement for the fulfilment of the right-obligation of education and
vocational training (with the aim of getting a professional certificate); b) apprenticeship
agreement (with the aim of getting a qualification through a vocational training on work and a
technical-professional learning; c) apprenticeship agreement to get a certificate or for high
forming ways (art. 47, par. 1, compare art. 2, par. 1, lett. g) of act (2003/53). The
apprenticeship agreement concerning professional forming – a) and b) – is governed on the
basis of the following principles: 1) written form, stating the working services, the personal
forming plan and the certificate to be get at the end of the labour agreement, thanks also to the
results of forming out of the concern; 2) prohibition to pay the apprentice by the job; 3)
possibility for the employer to recede from the labour relation at the end of the apprenticeship
period according to article 2118 of Civil Code; 4) prohibition for the employer to recede from
the labour relation failing good cause or a right reason (artt. 48, par. 3, and 49, par. 4).
Regions are entrusted with regulations of forming profiles (which characterize the types of
agreement) of apprenticeship, after consulting employer and worker associations, which are
comparatively more representative on national level (artt. 48, par. 4 and 49, par. 5).
Professional forming may also be alien from a subordinated labour relation and be fulfilled
within vocational trainings (with the aim of education-work alternation) or orienteering
training (with the aim of helping professional choise). In particular, the concept of summer
orienteering training is introduced to be fulfilled during summer holidays by a young teenager
entered an education cycle (art. 60, par. 1).
Corte costituzionale, n. 198/03, of May 23rd - July 5th 2003.
Through this interpretative rejection sentence (“interpretativa di rigetto”) the Court suggests
to the interpreter to grant the regulations according to article 32 of the legislative decree
(1998:286) - “Consolidation act of directions concerning immigration matter and regulations
on foreign people situation” - also to people under age under wardship (according to articles
343 Civil Code). Article 32 states that residence permit can be given – owing to educational,
working, health and treatment reasons – to alien subjects who, when coming of age, are in a
fostering situation (“condizione di affidamento”), according to article 2 of the act (1983:184),
quoting “Right of under age people to have a family”. The Court – on the basis of the
principles according to the artt. 30, par. 2, and 31, par. 2, of Constitution - believes that
fostering (“affidamento”) and wardship institutions, as far as residence permit granting
according to the above mentioned article 32 is concerned, there aren’t remarkable differences
and that, therefore, the interpreter may (and consequently “must”) appeal to analogical and/or
expanding arguments, if he wants immediately to assure the full respect “of the above
mentioned personalistic values that characterize” Italian Constitution, beside equality
principle (as to art. 3).
Article 33. Family and professional life.
Parent leaves
Legislative initiatives, national case law and practices of national authorities
Decreto Legislativo (2003/66). "Attuazione delle direttive 93/104/CE e 2000/34/CE
concernenti taluni aspetti dell'organizzazione dell'orario di lavoro". [Legislative decree
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(2003/66) “Realization of directives 93/104/EC and 2000/34/EC concerning some aspects of
working time-table organization”]
The above mentioned legislative decree, while reorganizing working time-table matter in all,
includes some directions aimed to protect maternity. In particular, states the prohibition to
assign women night work, from 24 to 6m since when pregnancy is checked and till child is
one year old. Moreover, it states that the following subjects are not obliged to do night work:
a) the working mother of a son under three years or, in alternative, the working father living
with her; b) the male or female worker who is the only foster parent (“affidatario”) of a son
under twelve living together; c) the male or female worker who has to support a subject with
handicap (art. 11, par. 2). The transgression of the prohibition to assign women night work,
since the checking of pregnancy till the child is one year old, is punished through arrest or
fine. The same sanction applies in case the types of male and female workers a), b) and c)are
assigned to night work, in spite of their written disagreement communicated to the employer
within 24 hours before the scheduled beginning of the services (art. 18 bis, par. 1, as
introduced by the legislative decree (2004/213), quoting “Modifications and integrations to
legislative decree April 8th 2003, no 66, dealing with the sanctions concerning the working
time-table”).
Corte costituzionale, n. 104/04, of March 26th-April 1st 2003.
Through this sentence, the Court states the constitutional unlawfulness of art. 45, par. 1 of
legislative decree (2001/151), quoting “Consolidation act of legislative directions concerning
maternity and paternity protection, according article 15 of the law March 8th 2000, no 53”,
in the part stating that the institution of daily rests applies, too, in case of adoption and
fostering (“affidamento”), within the first year of the child instead of within the first year after
the entry of the under age child into the family. The Court points out that limiting the rest
rights to the child’s first life year for the adoptive or fostering (“affidatari”) parents is
contrary to the ratio itself of the institutions of abstention which is not (more) only to protect
woman’s health and satisfy physiological requirements of the child, but also “to satisfy child’s
affective and relational needs to realize the full development of his personality”; limiting the
abstention right from work to the first life year also for the adoptive or fostering parents
(“affidatari”), and moreover, applying the same formal rules foreseen for natural parents to
adoptive or fostering (“affidatari”) parents result in imposing to the first ones (and
consequently to adopted or fostered (“affidati”) children) a low-grade treatment, considering
the peculiarity of their situation, which is in contrast with the equality principle, meant as duty
for the legislator to deal equal cases in the same way and different cases in a different way.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Corte costituzionale, n. 370/03, of December 17th-23rd 2003.
Through this sentence, the Court states the constitutional unlawfulness of some paragraphs of
art. 70 of the law (2001/448), quoting “Regulations for the State annual and pluriannual
budgeting – financial law 2002”, which state the institution of a (tied up) State fund for
nursery schools, the resources of which, divided annually among regions, are assigned to
town councils, which are administrative authorities concerning building and management
nursery schools. These regulations are contrasted (at the moment of acting) by some regions
under two aspects: first of all, they would be unlawful since the matter related to nursery
schools would be competence of legislative exclusive authority of regions; secondly, through
the introduction of a tied up fund administered by State, they would transgress the financial
autonomy of income and expense of the regions. With reference to the first profile, the Court
rejects censure, pointing out as nursery schools matter, even dealing with a lot of
perspectives, is included in educational matter and work protection, both of concurrent
province. With reference to the second profile, on the contrary, the Court points out that the
institution of a sectional financial fund directly managed by State, like the national fund for
nursery schools being object of impugnment, is unlawful – considering the new discipline of
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article 119 of the Constitution that limits State removals, assigned to the normal fulfilment of
region and local agencies tasks, to funds without assignment ties.
Corte costituzionale, n. 371/03, of Decmber 17th – 23rd 2003.
Through this sentence, the Court states the constitutional unlawfulness of art. 72 of the
legislative decree (2001/151), quoting: “Consolidation act of
legislative directions
concerning maternity and paternity protection, according article 15 of the law March 8th
2000, no 53” in the part where in case of international adoption the self-employed
professional women are not allowed to get maternity benefit during three months following
the under age child’s entry into the family, when the child is over six. The Court points out
how the maternity treatment matter is not homogeneous in the case of international adoption.
Actually, this treatment is recognized, without any age limit, in favour of subordinate and
independent female workers, female farmers, female share-croppers and tenants, craftwomen
and female shop-keepers and, at last, female farmers as main activity. To the self-employed
professional women the contested direction assign the treatment if the child is not over six.
The Court concludes that the irrationality of the rule is clear, since it is impossible to find
factors that may justify the treatment difference among the considered female worker groups.
Article 34. Social security and social assistance
Social assistance and fight against social exclusion (in general)
Legislative initiatives, national case law and practices of national authorities
Legge (2004/243). "Norme in materia pensionistica e deleghe al Governo nel settore della
previdenza pubblica, per il sostegno alla previdenza complementare e all'occupazione stabile
e per il riordino degli enti di previdenza e assistenza obbligatoria". [Law (2004/243).
“Regulation concerning pension matter and delegations to Government in the branch of public
security, for the support to complementary security and to steady occupation and for the
reorganization of security and compulsory assistance agencies”]
According to the above mentioned act, the Government is delegated to issue:
1) one or more legislative decrees – within twelve months since the delegation law has been
in force (and therefore within October 6th 2005) – in order to: a) to deregulate pension age; b)
to eliminate step by step the prohibition to cumulate pensions and work income; c) to support
and to help the development of complementary pension ways; d) to review the principle of
security period totalization expanding operativeness also to the cases where the least
requirements are respected for the right to get a pension in one of the funds where socialinsurance taxes have been paid (art. 1, par. 1). These decrees, have not yet been issued.
2) one or more legislative decrees – within eighteen months since the delegation law has been
in force (and therefore within April 6th 2006) – to extend the raising of pension age also to
harmonized pension systems or for the systems where requirements, different from those in
force in the compulsory social security, are foreseen (art. 1, par. 10). These decrees, have not
yet been issued, too.
3) one or more legislative decrees – within eighteen months since the delegation law has been
in force ( and therefore within April 6th 2006) – to state, starting from 2008, “alternative
solutions concerning the raising of pension average age, compared to those stated at
paragraphs 6 and 7 of article 1” of the same law (art. 1, par. 11). These decrees have not yet
been issued.
4) one or more legislative decrees – within twelve months since the delegation law has been
in force (and therefore within October 6th 2005) – for the reorganizing of public compulsory
security and assistance agencies (art. 1, par. 31). ). These decrees, have not yet been issued,
too.
5) one legislative decree – within eighteen months since the delegation law has been in force (
and therefore within April 6th 2006) – quoting a consolidation act of the legislative directions
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concerning security matter (art. 1, par. 50). This consolidation act has not yet been issued,
having not yet been issued the other decrees.
Corte costituzionale, n. 44/04, of January 20th - 27th 2004.
State Auditors’ Department contests article 1 of law (1991:437), quoting “Measures in favour
to dead or disabled citizens owing to war implements during peace time”, in the part where it
subordinates pension treatment in case the war implements have been left unguarded or
abandoned by the army during peace time “in case of isolated or combined military
practices”. This case, the Court states, would leave without protection the possibility
according which war implements, subsequently exploded, have been left unguarded by army
apart from the occasion of isolated and combined military practices. The Court, through an
interpretative rejection sentence points out that the interpretation of the above mentioned
direction leads to maintain that pension treatment arises also in case of negligence of
Administration, depending on a generic neglected care of war implements, from the explosion
of which the injurious event has been generated. This way of proceeding, in its wider extent,
is concomitant with the more specific one of abandon of war implements in occasion of
military practices.
Corte costituzionale, n. 287/04, of July 13th- 28th 2004.
The Regione Emilia-Romagna has doubts about the constitutional lawfulness of some
directions of the decree-law (2003:269), quoting “Urgent directions for helping development
and for correcting public account trends”, converted, with modifications, into law (2003:326),
which foresee concession, una tantum, to families of a cheque for the birth of a second (or
further) son and for every adopted son. This Region believes that the directions are in contrast
with article 117 of Constitution, since they refer to a matter, concerning social services,
entrusted to exclusive authority (“potestà legislativa residuale”) of regions. The constitutional
Court maintains that the question is groundless and points out how – on the basis of the
definitions suggested by the legislator on different occasions – it is possible to highlight the
existence of a functional link between social services – irrespective of the branches of
intervention (family, under age people, aged or disable people), and elimination or
overcoming of disadvantageous situations or needs, for the promotion of psycho-physical
welfare of the person. Having considered the characteristics of above mentioned provisions,
assigned without the subjective conditions have importance and the existence of particular
state of need, the Court concludes that such provisions do not belong to services concerning
social services matter. It would be, on the contrary, a matter of a service meant as an
expression of social protection of maternity, granted to women, a part from being in a great
need and bringing back, in a wide sense, to state province concerning social security.
Social assistance for undocumented foreigners and asylum seekers
Legislative initiatives, national case law and practises of national authorities
Decreto legislativo (2003/85). “Attuazione della direttiva 2001/55/CE relativa alla
concessione della protezione temporanea in caso di afflusso massiccio di sfollati ed alla
cooperazione in ambito comunitario”.
[Legislative decree (2003/85) Realization of the directive 2001/55/EC concerning the
concession of temporary protection in case of tremendous flow of evacuees and the
cooperation at community level”]
The above mentioned legislative decree governs the proceedings of exceptional feature (
temporary protection) that assures, in case of tremendous flow of evacuees coming from
countries not belonging to European Union who cannot come back to their origin country, an
immediate and temporary protection to evacuees, particularly when the risk arises that the
asylum system cannot face such a flow (art. 1 and art. 2, par. 1, lett. a)). The steps for
temporary protection are stated through decree issued by the president of Cabinet for a
maximum length of time of one year (art. 3, par. 1). This decree must include, amongst other
things, the evacuees’ category admitted to proceedings; the receptive possibilities for the
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reception of evacuees; the proceedings for the grant of residence permit extended to
education and work and the ones concerning the matter of possible family rejoining;
assistance steps including lodging; social assistance for medical treatment, for nourishing
and the admittance to educational system for under age people as for Italian citizens, and
also for the admittance to trainings in concerns and to professional forming (art. 4, par. 1).
The decree states at the end that the refusal measures of temporary protection, as for all the
others rejection measures to requests of subject under protection, must be justified and bear
the indication of the authority by which it is possible to have recourse and the respective
terms of recourse presentation (art. 9, par. 2).
Measures promoting the right of housing.
Legislative initiatives, national case law and practices of national authorities
Legge (2004/269). “Conversione in legge, con modificazioni, del decreto-legge 13 settembre
2004, n. 240, recante misure per favorire l’accesso alla locazione da parte di conduttori in
condizioni di disagio abitativo conseguente a provvedimenti esecutivi di rilascio, nonché
integrazioni alla legge 9 dicembre 1998, n. 431”.
[Law (2004/269) “Conversion into law, with modifications, of decree-law September 13th
2004, no 240, including steps to help the admittance to lease by tenants in lodging poverty
following up executive measures of setting free, and integrations to the law December 9th
1998, no 431”]
The above mentioned legislative decree is intended to reduce the lodging poverty of tenants
who are, or have in their family, subjects over sixty-five or have serious handicaps, against
whom executive measures for setting free the lodging have been taken and that moreover: a)
have no other lodging or sufficient income to have admittance to the lease of a new lodging;
b) benefit of the suspension of the executive proceedings of setting free according to the
article 80, par. 22, of the law (2000/388), or are included among the subjects mentioned in
lett. a) on whom judgment or eviction ordinance has been passed between July 1st 2004 and
September 31st 2004; c) have the economical requirements foreseen by the Ministry of Public
Works listed in the mentioned law (2000/388) (article 1). To this purpose, the decree states
the possibility that different kinds of agreement are settled: a) subject included in article 1 can
settle, with the respective landlords who have applied for the executive proceedings of setting
free, subsequently suspended, new agreements lasting at least one year and eighteen months
as a maximum, governed by civil code (art. 2, par. 2); b) local agencies (“enti locali”) can
settle, as tenants, lease agreements lasting two or three years, to satisfy the lodging needs of
the subject included in the previous article 1 (lodgings leased according this last agreement
kind, are assigned through administrative concession to subjects stated in article 1 (art. 2, par.
3 and 4); c) the subjects according to article 1 can settle directly agreements lasting three
years, applying the rent established by agreements settled in the town where there is the estate
(art. 2, par. 5); d) finally, the same subjects can settle lease agreements lasting four years,
liable to diferment for another four years, if there is an explicit agreement between the
interested subjects (art. 2, par. 6). In order to help the underwriting of agreements according
to the previous article 2, contributions in the extent foreseen by article 4 of the decree are
granted both to the local agencies (“enti locali”) and the landlords of the leased estate (art. 3,
par. 1-3). Once the tenant has declared (irrevocably) to get advantage from one of the
agreement types foreseen by article 2, the due date for the execution of the setting free
measure is postponed for the time strictly necessary for the agreement settlement and, in any
case, not beyond March 31st 2005 (art. 6, par. 1).
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Article 35. Health Care
International Case Law and Observation of Committees of Experts
European Social Charter of the Council of Europe (Revised)
Italy has been subjected to the procedure of art. 21 Part IV ESC (revised) in 2003.
The European Committee for Social Rights of the Council of Europe has adopted some
General Comments on Italy.
The Committee in its Conclusions of 2004 has highlighted Italy complies with the
standards set up in art. 12.1 Right to social security - Existence of a security system, ESC and
in the ILO Convention n. 102.
But Italy has not complied with art. 12.4 ESC regarding the right to social security27.
United Nation Organization – Committee on Economic, Social and Cultural Rights
Italy has been subjected to the procedure of art. 16 International Covenant on Economic
Social and Cultural Rights (ICESCR). The UN Committee on Economic, Social and Cultural
Rights in its XXXIII session (Ginevra, November 8-26 2004) addressed to Italy some of its
General Comments.
The Italian Government was asked to report on the following matters (E/C.12/4/Add. 13):
- the protection of health and wellbeing of disabled persons;
- the protection of health and well-being of immigrants, asylum seekers and those who
apply to be recognized as refugees under the Geneva Convention of 1951;
- the right to health in general.
Italy handed in its replies on the implementation of artt. 1-15 of the ICESCR
(E/C.12/Q/ITA/2).
The Italian Government sustained Italy has a normative framework which protects the right to
health of disabled persons and that Italy was going to enact a policy to grant the access of
disabled persons to new information technologies (l. 4/2004).
The Government added that:
- l. 6/2004 gives now to mental disabled persons a broader and more effective
protection than before (disabled have now a special administrator who is in charge to
protect their rights);
- Italy had implemented dir. 2000/78/CE on equal treatment in labour;
- Italy has been awarded of the Roosevelt Disability Award 2003, a prize which
witnesses the State protects the rights of disabled persons.
The Government then answered the question about the protection of the Right to Health
of non-citizens.
It was pointed out that Italy complies with the principles set up by the Geneva Convention
of 1951 and in particular that Italy gives the same treatment reserved to its citizens to those
who apply for the recognition of the status of refugee.
Refugees lawfully residents in Italian territory have the same rights conferred to noncitizens lawfully residents: those categories are considered by the National Health Plan 20032005 as a group of persons that must be integrated into the Italian society.
This is why the main objective of the Plan is to admit non-citizens lawfully residents in the
National Health Service Register of beneficiaries.
Eventually, the Government replied to the General Comment n. 14(2000) regarding the
right to health in general. It was pointed out that Italy holds as a fundamental aim the
protection of individual and public health and that the Italian National Health System gives
equal access to its register of beneficiaries to all citizens.

27
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Moreover, the Government affirmed Italy invested more than other Countries of the World on
the protection of health. And this was witnessed by the facts that Italy has one of the lowest
rate of infantle mortality and that the life expectation of Italians has been growing constantly.
Nevertheless, the Italian Government acknowledged the number of persons affected by
HIV/AIDS was not decreasing since 1999. Furthermore, the Government admitted there are
around 2000 cases of HIV per year in Italy and the number of alcohol and drug addicts is not
decreasing (drug and alcohol abuse are spreading alarmingly among young people).
National laws, regulation, case-law

General problems
Discriminations on the basis of the economic conditions of the patient
Italian legislation and case-law show that the freedom of choice between public and
private operators in the “health market” is held as a principle of Italian legislation on health
care and that the health care system is structured on the basis of a previous planning of the
costs of health services. This means the qualitative and quantitative standards of the health
service offered by the Public Health System are fixed only after the State identifies the
Essential and Minimum Levels of Assistance and the Regions analyze the health care
resources present in the territory. So the choice of what is covered by the National Health
Care System is heavily conditioned by economic and technical circumstances.
A large part of costs of health services (those which are not considered of “essential”
nature) are now entirely in charge of sick persons. This might be discriminatory: people can
benefit of different qualities of specialized medical treatments and health services on the basis
of their economic conditions.
Furthermore, the strict interpretation given to the norms on health treatment abroad can create
discriminations between Italians and other European citizens28.
Policies against the abuse of drugs, alcohol and against smoking
The main target of Italian policies is identified in the National Health Plan 2003-2005.
The aim is to reduce the use of drugs among young people.
Governative statistical sources shows in Italy the first time a person abuses of alcohol or of
drugs is between 11 and 17 years old: heroin, cocaine, ecstasy are widespread among
teenagers.
To face this emergency, art. 3.83 l. 350/2003 legge finanziaria per il 2004 has given to the
new-born National Department for Policies Against Drugs the tasks of preventing,
monitoring, contrasting drug and alcohol addiction. The Department must inform each year
the Italian Parliament of actions, policies and activities of cooperation with private
associations to combat the use of drugs and alcohol.
Implementation of EC law
It has not been enacted the enabling act to implement dir. 2003/33/CE on the approximation
of the laws, regulations and administrative provisions of the Member States relating to the
advertising and sponsorship of tobacco products (art. 1 l. 14/2003).
Food safety and products safety
Implementation of EC law
There have been implemented:
- dir. 2002/46/CE on food integrators (d. lgs. 169/04)
28
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- dir. 2001/102/CE, dir. 2002/32/CE, 2003/57/CE, 2003/100/CE on foodstuff and products not
permitted in animal feeding (d.lgs. 149/04)
- dir. 2002/70/CE on the levels of dioxin in foodstuff (d.lgs. 149/04):
- dir. 2001/89/CE on plague of swins (d.lgs. 55/04);
- dir. 2002/60/CE on african plague of swins (d.lgs. 54/04);
- dir. 2001/93/CE on the protection of swins (d.lgs. 53/04).
D.lgs. 58/04 defines the sanction for breaching Reg. CE n. 1760 and n. 1825 del 2000 on
ox identification and labelling and on labelling of bovine products.
There have not been enacted the enabling acts to implement:
- dir. 2002/99/CE laying down the animal health rules governing the production, processing,
distribution and introduction of products of animal origin for human consumption (art. 1 l.
306/2003);
- dir. 2002/95/CE on the restriction of the use of certain hazardous substances in electrical and
electronic equipment (art. 1 l. 306/2003);
- dir. 2002/33/CE on health requirements for animal by-products;
The Parliament enabled the Government to implement:
- dir. 2002/32/CE on undesirable substances in animal feed and dir. 2002/70/CE establishing
requirements for the determination of levels of dioxins and dioxin-like PCBs in feedingstuffs
(l. 14/2003);
- dir. 2001/95/CE on general product safety (l. 14/2003).
Health and Safety of workers
Region Abruzzo has launching actions to contrast and prevent mobbing and psychosocial stress on labour and has authorized the investment of 10.000 euro in campaigns and
initiatives on the workers safety (l.r. Abruzzo 26/2004).
The enabling clause to implement dir. 2002/44/CE on minimum standards on health and
safety in exposure of workers to vibrations (art. 1, comma 3 l. 306/2004) has not been
enacted.
Health treatments and life quality of patients.
Implementation of EC law
Art. 1 l. 306/2003 enables the Government to implement dir 2002/98/CE setting
standards of quality and safety for the collection, testing, processing, storage and distribution
of human blood and blood components and amending Directive 2001/83/EC.
The Government has not executed the enabling act to implement dir. 2003/9/CE (art. 1 l.
306/2003) which contains also norms on health and safety of asylum seekers (artt. 9, 13, 15
dir. 9/2003/CE).
Health Treatments and quality of life of persons.
L. 40/2004 regulates artificial human procreation. Some lawyers and medical researchers
and a part of the Italian society consider this law in contrast with Italian constitutional
principles on the right to health and the freedom of person in private and family life.
L. 40/2004 affirms the techniques of artificial human procreation can be used only to protect
the fundamental rights to health and that sterility is the (only) pathology these techniques can
heal (see art. 1 l. 40/2004). There are two objections against this provision: these techniques
can cure other pathologies (genetic pathologies for examples) and the law, forbidding the
healing of those pathologies, is so discriminatory. Moreover, this law allows only married
couples and heterosexual cohabiting couples to accede to these techniques, condemning this
way some categories of persons to live with a pathology – the infertility – which cannot be
healed using the most efficient techniques available. Consequently, this law grants rights and

CFR-CDF/RepIT/2004

100

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

possibilities to heal a certain pathology only to some categories of citizens and is intrinsically
discriminatory.
L. 40/2004 has been criticized also because it poses limits to the freedom of science and
research, protected by art. 33 of the Italian Constitution. The law forbids research on stem
cells and seems in contrasts with the Opinions of the European Group on Ethics (and with the
European Convention on Human Dignity and Biomedicine of the Council of Europe of 1997).
This law has risen an harsh debate among politicians and members of religious groups,
scientists other segments of Italian society.
L.138/04 revises the norms on the treatment of data relating health conditions of the
persons (it modified d.lgs. 196/2003).
The ministerial decree of march the 2nd 2004 of the Ministry of Heath establishes a
database for the monitoring of genic therapy and somatic cell therapy.
Policies on Pharmaceutical products and other instruments and methods for medical
treatments
Implementation of EC law
The enabling acts concerning the execution of:
- dir. 2003/12/CE the reclassification of breast implants in the framework of Directive
93/42/EEC concerning medical devices (art. 1 l. 306/2003);
- dir. 2003/32/CE introducing detailed specifications as regards the requirements laid
down in Council Directive 93/42/EEC with respect to medical devices manufactured
utilising tissues of animal origin (art. 1 l. 306/2003);
- dir. 2003/15/CE on the approximation of the laws of the Member States relating to
cosmetic products (art. 1 l. 306/2003).
- dir. 2002/98/CE setting standards of quality and safety for the collection, testing,
processing, storage and distribution of human blood and blood components and
amending Directive 2001/83/EC;
- dir. 2003/94/CE laying down the principles and guidelines of good manufacturing
practice in respect of medicinal products for human use and investigational medicinal
products for human use;
- dir. 91/414/CEE the placing of plant products on the market, but Region Lombardia
issued a Law to grant controls on plant products manifacturing and distribution (l.r.
Lombardia n. 4/2004);
have not been issued.
National Laws
L. 202/04 intervenes to cover pharmaceutical costs sustained by the National Health
System. This is one of the “major” issues of Italian policy in the field of the right to health.
National case-law
Cass civ. Sez Lav., 26.4.2004, n. 7912 re-affirms the right to health is a fundamental right
that is qualified by economic limits. On this basis the Public administration can “limit” it
through the application of general regulatory acts which impose a previous authorization to
undertake some pharmaceutical treatments.
This means persons have the right to obtain the reimbursement of the costs sustained to
heal a pathology with pharmaceutical products only if these products are listed in the National
Pharmaceutical Handbook (whether the product is necessary). This implies the Ministry of
health exercises a high discretionary power (political) in defining the content of the National
Pharmaceutical Handbook and the judges cannot syndicate its provisions because it stems
from a “political-technical” evaluation.
This judgement confirms that a “programmatic” and market-oriented approach to the right
to health can press heavily on the principle of “equal” protection of this right without
discrimination on the basis of economic condition (art. 3 Cost. it.).
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Hygienic and health contitions of the country
Implementation of EC law
There have not yet been implemented the enabling clauses (art. 1, comma 3, l. 306/2003)
concerning:
- dir. 2003/43/CE laying down the animal health requirements applicable to intra-Community
trade in and imports of semen of domestic animals of the bovine species;
- dir. 2003/50/CE on reinforcement of controls on movements of ovine and caprine animals;
Other relevant provisions
L. 138/2004 turned into law (modifying its provisions) D.L. 81/2004 on urgent measures
to prevent and face hazards for public health.
L. 138/2004 institutes a National Centre for prevention and control of diseases which has
tasks of analysis and administration of hazardous situation (above all for contagious diseases
and bioterrorism) and Research Center for molecular genetic and innovative diagnosis
methods (Fondazione « Istituto nazionale di genetica molecolare INGM »).
L. 138/2004 provides for the adoption of a National Plan of Reduction of Health conditions
among Italian Regions which aims above all at preventing cancer (the plan is financially
covered till 2006).
Prevention and contrast of illegal activities in the field of health protection
Prevention of certain pathologies
The Italian Government started up a health service policy based on the intervention of
private undertakings in health care services and of the family in preventing disease and assist
patients with chronic diseases.
Preventing AIDS is considered a major task of the Italian Health Policy.
The tools used are: monitoring patients; integrating them into society; promoting research on
AIDS (the V National Programme of Research on AIDS was launched by the National
Institute of Health – the ISS – on January 2004).
The Ministry of Health has launched other campaigns on health, following the WHO
guidelines, which are:
- a campaign against alcoholism (administered by the Observatory on Smoking,
Alcohol and Drug Abuse – OSSFAD – and the ISS);
- a campaign against diabetes which focused on information about a “correct” lifestyle.
Some of the Italian Regions are also aware of the importance of prevention and has
adopted laws to foster the value of prevention:
- l.r. Abruzzo n. 27/2004 provides for prevention and healing of mellitus diabetes;
- l.r. Calabria n. 18/2004 (art. 14) raises funds to heal mental diseases;
- l.r. Emilia-Romagna n. 4/2004 prevent the diffusion of diseases provoked by ovines;
- l.r. Friuli-Venezia-Giulia 1/2004 funds some Non-Profit association to assist patients
affected by AIDS, mental diseases and disables;
- l.r. Lazio n. 2/2004 and 15/2004 sustains private undertakings which assist persons
affected by mental diseases and promote those actions which are necessary to prevent
risks for human health and environment (art. 29 applies the precautionary principle);
It is interesting to highlight that some Regions have developed the approach of
mainstreaming the protection of health in other policies: Region Friuli-Venezia-Giulia (l.r.
15/2004) integrates policies on economic and energetic development; town planning;
transports with environment and health protection. Regions Friuli-Venezia-Giulia and
Piemonte are particularly sensible to the issue of diseases caused by the exposure to
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electromagnetic, electric and magnetic fields and regulated economic and human activities so
to protect people residing on their territory (see art. 13 l.r. Friuli-Venezia-Giulia 15/2004 and
l.r. Piemonte 19/2004).
Contrast of illegal activities in the field of health protection
D.lgs. 8.1.2004 n. 15 reformed tasks and functions of the National Italian Olympic
Committee (CONI). Art. 1 d.lgs. 15/2004 states that CONI collaborates with one of the
Commissions of Ministry of Health to monitor and control the phenomenon of doping and
health protection in sport activities and to contrast and punish the use of those substances
which alter physiologic functions of athlethes.
In 2004 CONI has twice reformed regulatory norms against doping (on January 2004
and on October 2004).
The last reform of anti-doping regulatory norms (Delibera Giunta Nazionale CONI n.
490/2004) implements the World Anti-doping Agreement (WADA).
This reform implies that in Italy there is now an organic pattern of norms on the notion of
doping, on the procedures set up to punish the use of illegal substances in sport activities and
on the administrative bodies competent to control the respect of these norms.
Reorganization of the Italian Sanitary System
The core issues of the Italian Sanitary System are:
1) the introduction of market principles in ruling health services;
2) the opening of the “health market” to private undertakings (public powers must treat
equally public and private operators in the market);
3) the attribution of legislative powers to Regions in the field of “organization” of the
“system” of health protection.
This means Italian Regions have to guarantee the “minimum and essential levels” of
benefits fixed by the State (art. 117.1 lett. m) Cost. it.) and respect the principles posed by the
State on Health protection (art. 117.3 Cost. it.).
Italian Regions, as it has been shown above, have enacted a large number of laws on
health protection (laws on prevention of diseases; laws which allocate funds to promote
activities in the field of health protection; laws on hygienic and health conditions etc.) and
some of them have started a process of reform of their “regional” sanitary system.
In particular, two Regions have already posed the principles on the reorganization of the
sanitary system:
a) Region Calabria (l.r. Calabria 25/2004) aims at realizing an integrated system of action and
services in the field of welfare and at guaranteeing the continuity of the essential levels of
assistance;
b) Region Puglia identifies as its primary tasks the guarantee of a social security system and
the right to health and sanitary assistance (art. 10 l.r. Puglia 7/2004).
Furthermore, Region Calabria, Region Piemonte and Region Friuli-Venezia-Giulia have
already started up a reform of the regional integrated system of social action and services.
Region Piemonte has already reorganized its legislation (l.r. Piemonte 1/2004), while Region
Calabria has set up the preparatory actions to reorganize sanitary assistance (Regional Plan
for Health of Region Calabria 2004/2006 – l.r. Calabria 11/2004). These actions consist in:
a) prevention of diseases;
b) burden sharing of the social costs of the diseases between the public institutions and
the family, which is considered the top private “institution” to heal patients.
Also Region Friuli-Venezia-Giulia is launching preparatory actions to reorganize its sanitary
system. This Region, instead of adopting only a burden-sharing policy with private
“institution” like families – as Region Calabria is doing – focuses its project of reform of the
sanitary system also on the mainstreaming of a contractual method with the local powers
regarding the qualification of the “health objectives” of the Region (see l.r. Friuli-VeneziaGiulia 16/2004, 20/2004, 23/2004, 24/2004).
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Some of the Italian Regions have hinged their efforts to solve specific lacunae of their
regional sanitary system.
Region Lazio has started the reform of its administrative bodies creating the Regional
Center for Sanitary Emergencies (l.r. 9/2004 providing for the institution of the “Azienda
Regionale per l’emergenza sanitaria ARES 118”). The ARES 118 will fill the gap of a system
which did not paid sufficient attention to the task of managing emergencies.
Region Puglia (l.r. 8/2004), instead, to respect the principle of “equal treatment” of
public and private undertakings and the freedom of choice of the patients between them, has
regulated the procedures regarding:
- the exercise and the realization of undertakings which furnish health services;
- the reimbursement of sums to private undertakings which have signed understandings
with the regional public health undertakings to supply health services.
What has been described above confirms that sanitary policies in Italy are more regional
than in the past and the key word to describe the organizative model of this policy field is
(horizontal and vertical) subsidiarity.
National case-law
The Italian case law during year 2004 shows that the copernican revolution of health
protection system in Italy has to face two major issues:
1) how is it possible to respect the fundamental nature of the right to health in
structuring the National Health Service on a “market”-oriented basis and planning
the characteristics of the services erogated thinking primarily to the costs of them?
2) Are the Italian norms on health services compatible with the freedom of services
protected by the EC treaty? Are Italians free to choose between an Italian health
undertaking and a “communitarian” one? Will Italian health administration
reimburse Italians for the costs sustained abroad?
The Italian case law, in respect of the second issue, highlights that the possibility to
choose between Italian undertakings and foreign ones in the field of health service is
considered an “exceptional” form of health assistance and some of the Italian judges do not
consider this issue on the basis of EC law principles (see for example, Cass civ. Sez lav.
4.11.2003, n. 16535). The presence of a previous authorization to sustain health treatments
abroad is a preliminary condition to reimburse the costs sustained (see Cons. Stato, sez. V,
29.1.2004 n. 309). The interest protected by Italian norms is the necessity to program health
services and costs related to them. But, a question must be posed: is the Italian legislation
proportionate and legitimate by this aim? Or does it pose obstacles to the freedom of services
which cannot be justified?
International policy on health protection
L. 13/2004 enables the ratification and orders the enactment of the Sanitary Convention
between Italy and Tunisia.
Region Emilia-Romagna funded the Association of Women of the Mediterranean
Area. This is a network which aims at promoting an improvement in Health condition of
southern and eastern European population.
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Article 36. Access to services of general economic interest
Access to services of general economic interest in the economy of networks: transports, posts
and telecommunications, water-gas-electricity
Legislative initiatives, national case law and practices of national authorities
For what concerns financial services and insurances attention has to be drawn on the
following legislative initiative. Currently, the Senate of the italian Republic is discussing the
disegno di legge n. 2759, Riforma degli strumenti di controllo e vigilanza sulla trasparenza e
correttezza dei mercati finanziari, [Senate of the italian Republic, Draft Bill (2004/2759)],
which increases the powers of the Commissione nazionale per le società e la borsa-Consob
(Companies and Stock Exchange Authority). Under the new provisions, the Consob will for
instance be able to ask for phone recordings, to cooperate with public administrations, to
consult the archives of the Banca d'Italia (The Central National Bank) and to be helped by the
Guardia di Finanza (Revenue Guard Corps) on exercising its investigations duties. This draft
bill provides for harsher sanctions concerning the misuse of privileged informations, the
diffusion of false informations and the artfully changing of bonds and securities.
New provisions have been adopted on matters relating to electricity and natural gas. The
legge 23 agosto 2004, n. 239, Riordino del settore energetico nonchè delega al Governo per il
riassetto delle disposizioni vigenti in materia di energia, [Law (2004/39)], assignes the duty to
revise existing legislation to the Government and tries to regulate all aspects characterizing
these sectors with the utmost respect of the Communitarian provisions in force and in order to
solve major problems pointed out during 2003 by the Italian Autorità per l'energia elettrica e
il gas (Authority for electricity and gas), particularly concerning the conflict between the state
and the regions. However it is not yet possible to understand whether the new provisions will
succeed in facing all these attempts (see sub «Reasons for concern»).
In consideration of the reform of Chapter V of the Italian Constitution, the Corte
costituzionale (Constitutional Court) intervened several times in the conflict between the state
and the regions. On the matter of energy infrastructure organization and allocation, it seems
important to remember that the Corte costituzionale adopted judgements trying to define the
field of action (among other issues) of both statal and regional level.
The most significant statements seem to be the following ones:
a) for the Corte costituzionale (decision n. 6/04 of January 13th), it is necessary to
understand the law currently in force as recognizing as fundamental the competence and the
action of the statal administration in matters of electricity supply. Only the central
administration is able to guarantee the national energy sector borrowing. However, it has to
exercise its competences choosing appropriate forms of loyal cooperation with the regional
administration;
b) the Corte costituzionale, (decision n. 7/04 of January 13th) , under Article 29 of
directive no. 2003/54/EC, reaffirmes that only the state, and not the regions, is responsible for
the reception of Communitarian directives in the discussed matters. Therefore it is impossible
to deny that the state has to play a fundamental role in energy infrastructure organization and
in energy allocation.
Positive aspects
The new pricing system for natural gas and electricity for 2004-2007, with the usual view
towards limiting tariffs, includes reimbursement incentive for new investments geared toward
development and assures all justified forms of coverage of the sizable financial commitments
required for the transmission system operator.
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Good practices
The Italian Autorità per l'energia elettrica e il gas (Authority for electricity and natural gas)
firstly continues to work actively with the Italian Government and Parliament, by issuing
opinions and commends and taking part in Parliamentary hearings. One of its contribution
concerns the Government's assignement to revise existing legislation. Secondly, with regard
to the issues reported sub «Reasons for concern» c), the collaboration the Autorità per
l'energia elettrica e il gas is developing with the Italian Antirust Authority is taking on
special significance. One of such efforts is the «Fact-finding investigation on the state of
liberalization in the electricity and natural gas sectors».
Reasons for concern
Several reasons for concern relating to electricity and natural gas sector have to be reported:
a) on the matter of energy infrastructure organisation, considering the reform of
Chapter V of the Italian Constitution, the Constitutional Court intervened several times in the
conflict between the state and the regions: clarifying responsabilities is currently urgent, and
only the coming months will reveal whether the new provisions recently enforced (see sub
«Legislative initiatives») will solve this problem;
b) as the Autorità per l'energia elettrica e il gas (Authority for electricity and natural
gas) pointed out during 2003, the Law 2004/239 (see sub «Legislative initiatives») could
suggest that every law in the energy sector is up for modification. This could instill a climate
of such uncertainty that operators would freeze investment and financing decisions for
infrastructures and other works that are motivated by the certainty of future profits. The
actions of the Autorità could be influenced by the new Government's power to affect not only
individual decisions but also the Authority's set-up and sphere of duties;
c) the liberalization process, whose legal framework is mostly set, is not yet paralleled
by real competition in either electricity or the natural gas market. In each of the two sectors,
there is still a dominant utility, although the details differ according to the specific structure of
the market. The incumbent natural gas utility is more omnipresent, as it controls large parts of
the production and distribution chain, including the crucial import system. The influence of
the electicity incumbent is more limited to specific times and areas, but the incumbent is still
in a position to affect market conditions on its own;
d) according to the «Fact-finding investigation on the state of liberalization in the
electricity and natural gas sectors» (see sub «Good practices») the natural gas market has
powerful structural rigidities in the upstream segment, and competition is still seriously
limited by the procurement system. This seems to hinder the liberalization process: to develop
a stable competitive context in which much lower prices can emerge, Italy needs to improve
the supply structure and make the procurement system more flexible;
e) energy prices in Italy are among the highest on average Europe: this may be
explained in part by inadequate competition, but also because of laws and structural
conditions specific to Italy, which are difficult to change. For natural gas, prices are penalized
by heavy taxes. For industrial users, prices are above the European average whether taxes are
included or not.
Article 37. Environmental Protection
Right to a healthy environment
Legislatives initiatives, national case law and practices of national authorities
On November 24, 2004 the Italian Parliament approved a law concerning the protection of the
environment. This law, not yet published, contains broad enabling clauses which empower the
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Government to reorder and integrate regulations in force on environment protection. In
particular the Government will have to reorganize and modify laws on waste treatment, water
protection, soil protection against desertification, biodiversity, civil sanctions for environment
damages, assessment of the effects of certain projects on the environment (VIA),
environmental strategic evaluation (VAS) and integrated environmental authorization (IPPC).
The Italian Government, in pursuing these tasks, will have to follow certain criteria and
principles set up in art. 1.8. So it has to draft regulation which complies with the principles of
health and quality of the environment protection; of efficiency and timeliness in monitoring
the territory and contrasting breach of norms on environment protection. Moreover, new rules
will have to comply with EC law and, in particular, with dir. 85/337/CE, dir. 97/11/CE (both
concerning the assessment of the effects of certain public and private projects on the
environment), dir. 2000/76/CE on the incineration of waste, dir. 2001/42/CE on the
assessment of the effects of certain plans and programmes on the environment, dir. 96/61/CE,
dir. 2001/80/CE on the limitation of emissions of certain pollutants into the air from large
combustion plants.
Region Calabria has passed its Statute (l.r. Calabria 25/2004), which states the protection of
the environment as a primary goal to achieve (art. 2.2, lett. r) l.r. Calabria 25/2004).
Region Puglia also, in its Statute (l.r. Puglia 7/2004), included clauses which affirms the
principle of sustainable development, the protection of the future generation’s rights and the
principle of preservation of any natural resource of its territory are means and objectives of its
actions and policies (art. 10).
Region Marche has approved a complete normative framework pertaining industrial majoraccident hazards (l.r. Marche 18/2004) and areas exposed to an high level of environmental
major-accident hazards (l.r. 6/2004) in compliance with the principles set up by dir. 96/82/CE.
Both the State and the Regions seem, so, to have started up a process of global reform of their
normative framework to mainstream EC law principles and International Law principles on
environmental protection in Italian law.
But, it has to be highlighted this process has not yet improved the standards of protection of
Italian natural habitats nor changed the normative trends on regulation of the matter of
building industry which is substantially out of control – above all in the South of Italy – and
which infers mortal wounds to Italian coasts and landscapes.
Assessment of the effects of certain projects on the environment (VIA)
After Constitutional Court judgement n. 303/2003, the Commissions competent to deliberate
on the VIA have been suppressed (d.l. 315/2003 and l. 572004).
The principle which led to the reform of the composition of these Commissions is that any
decision involving the environmental compatibility of a project – which implies
transformations of the landscape and of the environment – must comply with the subsidiarity
principle so that the regional authorities will be involved.
Region Friuli-Venezia-Giulia has reformed the legislation on VIA. The new rules state the
deliberation on VIA:
- it has (normally) to be taken by a collegial organ formed by representatives of all the
administration which operate on the territory (l.r. FVG n. 14/2004 modified l.r. FVG n.
7/2000);
- it is suspended when any administration having tasks of environment protection does not
agree;
- it is published on the Official Bullettin of the Region and on a Newspaper having regional
diffusion (artt. 14 e 15 l.r. Friuli-Venezia-Giulia 14/2004).
Region Marche has modified its legislation on VIA after Corte cost. sent. 303/2003 (l.r.
Marche n. 7/2004).
Region Veneto has regulated the Environmental Strategic Evaluation with l.r. Veneto n.
11/2004 (VAS).
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Water protection
There are no substantial reform of the normative framework in this area.
It can be said the policy seems directed to stop the adoption of further measurers of
protection: decreto legge 4.6.2004 n. 144 and l. 192/2004 are examples of this trend. Indeed,
these acts shifted the deadline for the implementation of those provisions on quality of
flowing waters destined to swimming.
Woods protection
Region Basilicata has reformed is legislation introducing an important provision on planning
all the relevant activities in the areas of prevention and contrast of fires (art. 11 l.r. Basilicata
11/2004).
Region Lombardia has regulated the subject matter with l.r. Lombardia 27/2004. This
regional law contains provisions on the protection and the growth of woods, landscape and of
the economic activities related to forests.
Contrast of air pollution
Region Basilicata has modified its norms on air pollution adopting l.r. Basilicata n. 24/1994.
Region Emilia-Romagna has introduced new rules on preservation of natural habitats (l.r.
Emilia-Romagna 4/2004).
Region Marche enacted new provisions on environmental crisis (l.r. Marche 6/2004).
Implementation of European Community Law
DL n. 273 del 12.11.2004 gives urgent measures to grant the application of dir. 2003/87/CE
establishing a scheme for greenhouse gas emission allowance trading within the Community
and amending Council Directive 96/61/EC;
D.lgs. 183/2004 implements dir. 2002/3/CE relating to ozone in ambient air;
D.lgs. 171/2004 implements dir. 2001/81/CE on national emission ceilings for certain
atmospheric pollutants. (See also par. I.2.1).
Land protection
Region Emilia-Romagna is trying to contrast unauthorized activities in the field of building
trade. The main action taken has been the reform of the discipline of controls on illegal
activities in planning and building trade (l.r. Emilia-Romagna 1/2004; l.r. Emilia-Romagna
23/2004).
Region Molise has modified the classification of the regional areas on the basis of earthquake
hazards (l.r. Molise 13/2004).
Region Marche (l.r. Marche 15/2004) re-designed the allocation of functions and powers
relating to the protection of the coast, regarding in particular the use and the modification of
State demasne.
Region Valle d’Aosta has modified its rules regarding the restoring of buildings, environment
and landscape (l.r. Valle d’Aosta 1/2004).
Region Umbria has reformed the regional normative framework regarding environment
restoring and polluted land reclaiming with l.r. 14/2004 using a new tool: the regional plan for
reclaiming polluted areas.
Waste treatment
Region Basilicata is contrasting Italian Government policy on collecting and treating
radioactive waste and has presented to the Constitutional Court an appeal against l.
24.12.2003 n. 368.
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Assessment of the effects of certain projects on the environment (VIA
Cons. Stato, sez. VI, sent. 5.1.2004, n. 1 re-affirms the principle that any evaluation taken by
the Public Administration regarding VIA has a technical nature and can be reviewed but only
in a “extrinsic” way.
Cons. Stato, sez. VI, sent. 11.2.2004, n. 548 (this decision regards a VIA on power stations)
poses the principle the administrative acts pertaining environmental protection standards and
policy on power energy must be taken by public “politic” bodies because these kind of
decisions imply complex and delicate operations of balancing of rights and interests which are
not of politic nature.
Positive aspects
The Italian Institute for Energy Sources and Environment Protection (ENEA) has started the
last phase of a research project which aims at the realization of Alternative power energy
stations (project “Archimede”). The project involves also ENEL and has led to the opening of
a green power station in Sicily (Priolo Gargallo – Siracusa) on may, 19th 2004. This is the
first station in the world able to produce green power energy at affordable prices.
Reasons of concern
The Italian Government has not yet exercised the normative powers conferred to it by art. 1.1,
art. 1.3 and art. 14.1 l. 306/2003. So the following directives have not been implemented:
- 2000/60/CE establishing a framework for Community action in the field of water
policy;
- 2000/76/CE on the incineration of waste;
- 1999/22/CE concerning the keeping of wild animals in zoos;
- 2002/49/CE to the assessment and management of environmental noise;
- 2002/30/CE on the establishment of rules and procedures with regard to the
introduction of noise-related operating restrictions at Community airports;
- 2002/95/CE on the restriction of the use of certain hazardous substances in electrical
and electronic equipment;
- 2003/17/CE amending Directive 98/70/EC relating to the quality of petrol and diesel
fuels;
- dir. 2001/42/CE on the assessment of the effects of certain plans and programmes on
the environment;
- dir. 96/82/CE and 2003/105/CE on the control of major-accident hazards involving
dangerous substances.
The ENEA report on Energy and Environment (November 25, 2004) highlights emission of
CO2 gas in 2004 were not reduced and Italy is still among the European States which invest
less in research and technology in energy field. This implies Italian factories are not yet aware
of the necessity to use “green” technology. It is consequently hard to reduce industrial
production effects on the environment.
In conclusion:
- there is not a “national policy on industrial hazards” (and only few Italian Regions
have one);
- It is not evident there are “good praxis” related to environment protection;
- the Italian State has reduced illegal planning and building control.
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The Right to Access to Environmental Information
National law
L.r. Puglia n. 7/2004 empowers citizen to obtain information on conditions and quality of the
Regional Environment and on major-accident hazards. Art. 11 and 14 l.r. Puglia 7/2004 leave
to another regional Law the definition of procedures and conditions of exercise of this right.
Reasons of concern
The legislative decree delegated to the Government (art. 1.3. l. 307/2003) to implement dir.
2003/4/CE on public access to environmental information and repealing Council Directive
90/313/EEC has not been adopted yet.
The use of incentive mechanisms for the protection of the environment
National law
D.lgs. 387/03 implements dir. 2001/77/CE on the promotion of electricity produced from
renewable energy sources in the internal electricity market.
Region Abruzzo modified the normative framework of the management of local public
services. This law (l.r. Abruzzo 23/2004) has fixed the principle public administration has to
choose a private administrator of the service, on the basis of a comparative assessment which
involves the guarantees given by the private on the use of green technologies and on a
sustainable impact of the activities performed on the environment.
Region Emilia-Romagna has a new discipline (l.r. 21/2004) on integrated pollution prevention
and control, modifying principles and criteria of concession of the authorization for the
project developing in compliance with d.lgs. 372/99 and of dir. 96/82/CE.
This authorization will reduce the onus posed on the private in starting an industrial activity.
In fact, this administrative act will substitutes a number of other authorizations as: the
authorization on air quality limit values and guide values for sulphur dioxide and suspended
particulates (dir. 80/779/CEE; 85/203/CEE; 82/884/CEE; 84/360/CEE); the authorization
concerning urban waste-water treatment (dir. 91/271/CEE e dir. 91/676/CEE); the
authorization concerning the protection of waters against pollution caused by nitrates from
agricultural sources.
Region Sicily has designed a system of incentives to reduce pollution on its territory (l.r.
Sicilia 11/2004 Provvedimenti per favorire il trasporto combinato “strada-mare” delle
merci).
Region Toscany has instituted the “rural districts” to protect environment, rural traditions and
culture (l.r. Toscana 21/2004).
Administrative praxis
The national network for the information on environment protection guarantees sufficient
transparency and diffusion of data relating the condition of environment in Italy.
The network has recently issued guidelines on the analysis of the quality of air in compliance
with D.Lgs 183/2004 on ozone.
Reasons of concern
Art. 22, comma 1 l. 306/2003 which enabled the Government to adapt Italian laws to dir.
96/61/CE concerning integrated pollution prevention and control has not been implemented
yet .
Dir. 2003/30/CE on the promotion of the use of biofuels or other renewable fuels for transport
despite art. 1.1 l. 306/2003 enabled the Government to do so has not been implemented yet.
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Dir. 2003/87/CE establishing a scheme for greenhouse gas emission allowance trading within
the Community and amending Council Directive 96/61/EC has not been implemented.
Has not been implemented dir. 2003/96/CE restructuring the Community framework for the
taxation of energy products and electricity has not been implemented.
Other relevant developments
International case-law and observations given by Committee of Experts - 2004
OCSE, Paris, April 20 - 21st 2004.
The analysis on marine indicators put in evidence good performance for Italy.
National law
L. 239/2004 revised the normative asset of the energetic system. It intervenes in matters like
the financial support to actions for the protection of population from energetic emergencies
and hazards.
Region Friuli-Venezia-Giulia adopted new norms on energetic hazard prevention (l.r.
15/2004). The main tool for the Regional policy on energy will be the Regional Plan on
Energy. Among the targets there will be environment protection and landscape protection.
Region Piemonte (l.r. Piemonte 8/2004) adopted on prevention and contrast of light pollution.
Wildlife protection
L. 189/2004 has modified the sanctions of acts of ill-treatment of animals.
Region Marche (l.r. Marche 11/2004) disciplined fishery industry and aquaculture. It aims at
safeguarding ichthyic resources and at mainstreaming into society the firm belief the Region
fulfils policies environmental-oriented (art. 4 l.r. Marche n. 11/2004)
Region Abruzzo (l. r. Abruzzo 8/2004) revised and supplemented regional norms on straying,
dog registry office and common pets and regulated hunting, protection of wildlife and
environment.
Plant life protection
Region Basilicata modified its norms on forests (l.r. Basilicata 11/2004).
Region Calabria (l.r. Calabria 23/2004) started up a strategy for the protection of cider, a
peculiar plant species of the Region.
L.r. Marche 5/2004 safeguards biological and typical agricultural products aiming at
protecting human and animal health.
International treaties and agreements
L. 27/2004 enables the ratification and orders the enactment of the Cartagena Convention on
biodiversity.
L. 101/2004 enables the ratification and orders the enactment of the Treaty on phytogenetic
resources for agriculture and alimentation adopted by the XXXI session of FAO Conference
in Rome, November 3, 2004.
L. 196/2004 enables the ratification and orders the enactment of the additional Protocol to the
Moscow Agreement of January 1st, 2000 between the Russian Government and the Italian
Government concerning the distruction of chemical weapons of Russian Federation, signed in
Rome on March 17, 2003.
Among the others cooperation initiatives launched by the Italian State with other Countries,
there is the ratification and the execution of the Protocol of Montreal on ozone protection,
adopted in Beijing on November 3, 1999.
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National Case-law
Environmental crimes
Cass. Pen. Sez. III, sent. 14.1.2004, n. 54
The Public Administration must interpret in a strict sense the proportionality principle when
exercising authoritative powers.
Cass. Pen. Sez. III, sent. 23.1.2004
In assessing the responsibility for the crime of dumping cancerogenic material (art. 59.5 d.lgs.
152/1999) it must be considered as “cancerogenic materials” any material so defined by the
International Agency on Cancer Research.
Cass pen. Sez. III, sent. 28.5.2004
This judgement clarified the meaning of “atmospheric pollution” in Italian criminal law.
There is a risk of atmospheric pollution both in case of irrefutable evidence of hazards for
human health caused by the presence of polluting or toxic substances and in case of
alterations of the atmosphere that determined a mutation of nature.
In this judgement the Supreme Court of Cassation stated that:
dumps can to create pollution;
this fact must be taken in charge by the Administration when it is proceeding to give
the VIA;
it implies the Administration must individuate technical parameters so to protect
environment and public health before giving the VIA.
Cass. pen., sez. III, sent. 26.5.2004
Art. 151 d.lgs. 150/1999 has been interpreted as an offence which aims at protecting the full
and timely information of public powers so that they can adopt acts which consider correctly
the impact on the environment and the landscape of buildings and other works able to modify
the territory.
The Supreme Court of Cassation concluded:
any human activity able to modify the territory is inhibited when there is no
authorization to carry it out;
it is a crime not only to realize a building without authorization but also to unload and
deposit inert materials if the quantity of the material unloaded or deposited is able to modify
the territory.
Cass. pen., sez. III, sent. 8.6.2004
The crime of waste abandonment (art. 51.2, d.lgs. 22/1997) is committed at the moment of the
abandonment of the material (and it is not necessary to repeat the illegal activity once again).
Administrative praxis
The Advanced Institute of Health Research (Istituto superiore di sanità, ISS) is carrying out
functions to reduce “ecologic hazards”. During the year 2004 there are no significative new
metodology used.
Good practices
The Ministry of the Environment and Territory, in harmonization with the Ministry of the
Economy, the Ministry of Agricultural Policies and the Ministry for the Infrastructures
presented to the CIPE (Interministerial Committee of Economic Policies) on July 7, 2004 the
National Plan of intervention for water. The Plan cover a period of ten years and expects a
cost of 30mld of euro. The principles it mainstreams are: sustainable development; a
preservative management of water resources; the equilibrium between supplies and demands;
the precautionary principle and the responsibility principle.
Region Toscany enacted the Regional Plan of Environmental Action 2004-2006. The Plan is
in line with the Johannesburg Plan of Action; the VI European Community Action Plan on
Environment and the Italian Environmental Action on Sustainable Development.
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The Ministry of the Environment and Territory and Region Toscany signed four
programmatic settlements together with the Provinces, the Towns, the Industries and the
industrial Association; the Regional Agency for Environmental Protection and other
Administrations of the Region.
These understandings will help:
- reducing the pollution caused by some industrial sites (chemical factories like Solvey
di Rosignano e Altair di Saline di Volterra);
- recycling and depurating materials produced during the industrial cycle.
A similar programmatic settlement has been signed in Region Piemonte to eliminate the use
of mercury in a chimical farm of Tessenderlo di Pieve Vergonte.
Reasons of concern
the legislative act of implementation of dir. 2002/89/CE regarding measures of protection
against the introduction in the European Community of harmful organisms for vegetables (see
art. 1.3 l. 306/2003) has not been issued.
An analysis OCSE (Paris, April 20-21st 2004) has pointed out Italy is below the European
average in extension and protection of forests. Furthermore the production of waste has grown
constantly during the past years and 40% of mammals present on the Italian territory are
dying species.
Article 38. Consumer protection
Protection of the consumer in contract law
Legislative initiatives, national case law and practices of national authorities
As prescribed by law 2000: 388, art. 148, Official Journal, 2000, n. 302) every year credits
coming from fines inflicted by Italian Antitrust Authority sets a fund in favour of consumers
(in 2004 the amount has been € 55,128,000) that have been distributed among several projects
and consumers associations.
Among national case law we can mention Corte di cassazione, sez. III, judgment of 17
December 2003, n. 16954 that stated that airline ticket must be reimbursed by the railway
company if the train leading to the airport is late and as consequence the traveller has missed
the flight. Still the Corte di cassazione, judgment of 23 December 2003, n. 17041 stated that
tourists that have got their holiday spoiled by bad weather conditions must be refund under
condition of the proof that those conditions, even announced, have been ignored by the tour
operators.
Good practices
The Ministry of production had promoted a big campaign trough explanatory notes widely
distributed, to make the consumers aware of their improved contractual rights derived from
the adoption of legislative decree 2002: 24 (Official Journal, 2002, n. 57), enforcing directive
1999/44/EC on certain aspect of consumer sales and guarantees (the most important provision
is that guarantee on goods lasts two years from the delivery of the goods and cannot be
excluded or limited).
Reasons for concern
During the 2004 consumers have lost their confidence in the retail banks because of two
important default on bonds (Cirio and Parmalat bankruptcy). It has been presented a draft bill
introducing the possibility of bringing class action (draft bill n. 3838/C and 3839/C) entitled
“Disposizioni per l’introduzione dell’azione di gruppo a tutela dei consumatori e degli utenti
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(dispositions for the introduction of class action for the protection of consumers and
customers) into the Italian judicial instruments, modifying art. 3 of law 1998: 281
(“Regulation of consumers and service users rights (published in Official Journal 1998, n.
189).
On December 2004 the Parliament discussed (but still not approved) art. 8 of the “legge
comunitaria annuale” (the Italian annual law enforcing European legislation) that should bring
into force the provisions of Directive 2003/6/EC of the European Parliament and of the
Council of 28 January 2003 on insider dealing and market manipulation (market abuse).
Information of the consumer
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Law n 2004:172 (Official Journal 2004, n. 165) has implemented the provisions of directive n
2001/95/CE on general product safety. In matters of information we also should mention the
approval of law n. 2004: 204 about labels of food products of wide consumption like oil,
pulped tomatoes and milk; On 15 October 2004 a ministerial memorandum of the Industry
and Trade Ministry (n. 169, in Official Journal 2004, n. 252) has detailed the regulation
regarding those provisions.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The long awaited law 2004: 239 “Riordino del settore energetico”, (“Reshuffle of energy
market” on Official Journal 2004, n. 215) has specified the competencies on energy policies
of State and Regions respectively according to the provisions of the reformed Title V of the
second part of Italian Constitution (constitutional law n. 2001: 3, Official Journal 2001, n.
248): this law aims at completing the liberalization of power energy market, promoting
competition. As a result prices of electric power is expected to decrease with obvious benefit
for the consumers. A series of provisions on pricing mechanisms are designed to protect
household consumers, especially disadvantage families.
An important judgment of Corte di cassazione of 4 November 2004, n. 21095 stated that
prohibition of quarterly capitalization of interest applies also before 1999 (as in 1999 started
the jurisprudential trend prohibiting the banks this form of anatocism): we expect several
judicial actions against banks in the coming months.
Positive aspects
As prescribed by law n. 229:2003, art. 7 (“Legge di semplificazione annuale 2001, Law of
simplification 2001 “published in Official Journal 2003, n. 196) on October 2004, the
Government approved a draft bill entitled “Codice del consumo” “Consumers Code” that
should simplify, harmonize and coordinate all the Italian legislation about the fundamental
rights of consumers and service users but its definitive approval is expected only next year.
Reasons for concern
The associations of consumers are very concerned about the practice of retailers of rounding
up prices after the introduction of Euro and the consequent loss of consumer spending power.
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CHAPTER V: CITIZEN’S RIGHT
Article 39. Right to vote and to stand as a candidate at elections to the European
Parliament
Legislative initiatives
A few months before the elections of the European Parliament in June 2004, Italian
Parliament approved two bills called: “Disposizioni concernenti i membri del Parlamento
europeo eletti in Italia, in attuazione delle decisione 2002/772/CE, del Consiglio” (l. 27 marzo
2004, n. 78) [Dispositions concerning the European Parliament members elected in Italy,
according to European Council decision 2002/772/CE] (l. 27 March 2004), published on the
Official Journal 2004, n. 74; and “Norme in materia di elezioni dei membri del Parlamento
europeo e altre disposizioni inerenti ad elezioni da svolgersi nell’anno 2004” (l. 8 aprile 2004,
n. 90) [Norms about the election of the European Parliament members and other dispositions
about elections to take place in the year 2004] (l. 8 April 2004, n. 90), published on the
Official Journal 2004, n. 84.
These two bills have inserted some incompatibility between the office of European Parliament
member and the office of Italian Parliament member, Government and Regional Council
member, President of a Province and Mayor of a Municipality having more than 15.000
citizens. Moreover, it is explicitly declared the incompatibility with a lot of European Union
offices, like, for example, member of the Commission, of the Justice Court, of the BCE, and
so on.
Moreover, to increase the rate of women representation, the law n. 90 has established that in
each list of candidates at two next European Parliament elections (2004 and 2009), neither the
two sex can be represented by more than the two thirds of the candidates; and moreover that
each elector can sign not more than three votes of preference.
Positive aspects
The long list of incompatibility is opportune to armonize the Italian incompatibility system to
the European one, according to the decision of the European Council, and to underline the
increasing importance of the office of European Parliament member.
Good practices
To improve the electoral participation of non national residents, the Ministry of the Interior
has sent out a circular letter (Circular n. 134, dated 30 December 2003, published on Official
Journal 2004, n. 5) to the Prefects of the Republic, in which has settled that, to exercise the
right to vote about the Italian European Parliament members, the citizens of the Union must
produce to the Mayor of municipality of residence, an application in a special list standing in
the same municipality, before the 90th day preceding the election day. The application form is
published in the website: http://cedweb.mininterno.it:8886. This application form is a very
simple one, requesting only name, surname, sex, nationality, date of birth, place of birth,
locality or constituency in the voter’s home member state on the electoral roll of which the
voters name was last, if he is registered as a voter for the 2004 European Parliament elections
in a member State, the address in that municipality and the address in the State of origin.
Moreover, the Circular letter asks for the Prefects to request the Mayors to promote opportune
initiatives to publicizes this right for non national resident and to give them all the necessary
information about the writing out and the production of the application form.
According to the statistics of the Ministry of Interior about 17.000 non national residents had
the right to vote, equivalent to a rate of 0,034%.
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Article 40. Right to vote and to stand as a candidate at municipal elections
Legislative initiatives
All this subject is regulated by a legislative act of the Government called: “Attuazione della
direttiva 94/80/CE concernente le modalità di esercizio del diritto di voto e di eleggibilità alle
elezioni comunali per i cittadini dell’Unione europea che risiedono in uno Stato membro di
cui non hanno cittadinanza” (Dlg. 12 Aprile 1996, n. 197), [Implementation of the directive
94/80/CE concerning the ways to exercise the right to vote and to stand as a candidate at
municipal elections for European citizens non national residents] published on the Official
Journal 1996, n. 88.
Afterwards, neither other bill has been issued, nor other regulation has been enacted to
regulate this subject deeply.
Instead, a lot of constitutional reform proposals to grant the right to vote for third nations
citizens in the Municipality elections standing in Italian Parliament.
Good practices
In the period under scrutiny (June 2004), municipal elections had taken place, and about
18.500.000 persons had the right to vote.
According to the statistics of the Ministry of Interior about 26.000 non national residents had
the right to vote, equivalent to a rate of 0,14%.
There are not any particularly obstacles regarding non national residents participation: it is
enough that European citizens registered in a special list standing in the same municipality.
Then, they will receive an electoral card like the Italian citizens.
To promote the electoral participation, each municipality has adopted some initiatives, as
requesting by the Ministry of Interior and by the Prefects of the Republic. Milan Municipality,
particularly, has sent non national residents a letter to inform them about their right to vote.
As regard their right to stand as a candidate at municipal elections the Ministry of Interior
does not produce any statistics.
Positive aspects
According to these previous notices, it is to underline that Italian Republic grants in a very
easy way the exercises of the right to vote to the European Union citizens non residence in
Italy.
Article 41. Right to good administration
There was no significant development during the period under scrutiny
Article 42. Right of access to documents
The sentences pronounced by the Italian Administrative Court during this year, about the right
of the receiver of an administrative act, to be listened before the act issuing, are coherent with
community jurisprudence.
The 'Consiglio di Stato' with the sentence n. 14 of 9 January 2004 decided that the technical
offer proposed in a public bid, comes out from the sphere of exclusive action of the company,
and is brought on the evaluation layer, together with other competitors' offers. As a
consequence the society that lose the competition has the right to access to the act, in order to
support its juridical interests, and privacy's rules cannot be opposed.
But if it's necessary the protection of industrial secrets or industrial procedures 'know how',
the right to access is limited to the documents, or part of them, strictly necessary to guarantee
the competitor's rights.
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In a sentence pronounced the November 23rd 2004 in civil suit T-84/03, the court of primary
jurisdiction (Fifth section) evaluate the status of the legislation in matter of right of access
before giving the solution of litigation.
The court expose importance and limits of right of access. One of the most important limit is
the confidentiality, and in particular the confidentiality of commercial affairs.
The Court refers to the regulation (EC) of European Parliament and Council May 30th 2001,
n°1049, about the right of access to European Parliament, Council and Commission
documents. The 1st,2nd,3rd,4th,6th, and 11th articles indicate that as a principle all the
institutions documents should be accessed by the citizens.
Nevertheless some public or private affairs should be protected with specific exceptions. It
would be possible for Institutions to protect their consultations and internal discussions, when
it is necessary to guarantee the correct exertions of their functions. Evaluating the exceptions,
the institutions should consider the principles of Communitary legislation in matter of
privacy, in all the sectors of Union activities.
The Court writes: "Recitals 1, 2, 3, 4, 6 and 11 in the preamble to Regulation (EC) No
1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public
access to European Parliament, Council and Commission documents (OJ 2001 L 145, p. 43),
adopted pursuant to Article 255 EC, state as follows:
(1) The second subparagraph of Article 1 of the Treaty on European Union enshrines the
concept of openness, stating that the Treaty marks a new stage in the process of creating an
ever closer union among the peoples of Europe, in which decisions are taken as openly as
possible and as closely as possible to the citizen.
(2) Openness enables citizens to participate more closely in the decision-making process and
guarantees that the administration enjoys greater legitimacy and is more effective and more
accountable to the citizen in a democratic system. Openness contributes to strengthening the
principles of democracy and respect for fundamental rights as laid down in Article 6 EU
Treaty and in the Charter of Fundamental Rights of the European Union.
(3) The conclusions of the European Council meetings held at Birmingham, Edinburgh and
Copenhagen stressed the need to introduce greater transparency into the work of the Union
institutions. This Regulation consolidates the initiatives that the institutions have already
taken with a view to improving the transparency of the decision-making process.
(4) The purpose of this Regulation is to give the fullest possible effect to the right of public
access to documents and to lay down the general principles and limits on such access in
accordance with Article 255(2) EC Treaty.
...
(6) Wider access should be granted to documents in cases where the institutions are acting in
their legislative capacity, including under delegated powers, while at the same time preserving
the effectiveness of the institutions' decision-making process. Such documents should be
made directly accessible to the greatest possible extent.
...
(11) In principle, all documents of the institutions should be accessible to the public.
However, certain public and private interests should be protected by way of exceptions. The
institutions should be entitled to protect their internal consultations and deliberations where
necessary to safeguard their ability to carry out their tasks. In assessing the exceptions, the
institutions should take account of the principles in Community legislation concerning the
protection of personal data, in all areas of Union activities.
. Article 4 of that regulation provides:
Exceptions
1. The institutions shall refuse access to a document where disclosure would undermine the
protection of:
(a) the public interest as regards:
- public security,
- defence and military matters,
- international relations,
- the financial, monetary or economic policy of the Community or a Member State;
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(b) privacy and the integrity of the individual, in particular in accordance with Community
legislation regarding the protection of personal data.
2. The institutions shall refuse access to a document where disclosure would undermine the
protection of:
- commercial interests of a natural or legal person, including intellectual property,
- court proceedings and legal advice,
- the purpose of inspections, investigations and audits,
unless there is an overriding public interest in disclosure.
3. Access to a document, drawn up by an institution for internal use or received by an
institution, which relates to a matter where the decision has not been taken by the institution,
shall be refused if disclosure of the document would seriously undermine the institution's
decision-making process, unless there is an overriding public interest in disclosure.
Access to a document containing opinions for internal use as part of deliberations and
preliminary consultations within the institution concerned shall be refused even after the
decision has been taken if disclosure of the document would seriously undermine the
institution's decision-making process, unless there is an overriding public interest in
disclosure"

Article 43. Ombudsman
In Italy this year the team of expert of III commission of Congress of Regions delivered its
documents to Congress of Regions, to the Conference of Presidents of the Regional Councils
and Autonomous Provinces.
The proposal of the team were issued considering that The Charter of Fundamental Rights of
The European Union defines as a fundamental right the right of good administration (art. 41)
and determine the European mediator (and for Italy the civic defender)as point of reference
for all the citizens in order to protect the effectiveness of right to good administration.
As adherence to the Charter of Fundamental Rights of The European Union the team of
experts suggest that in the Statutes of the new Regions, essential components of the new
European construction, the right to good administration, and the right to refer to the civic
defender have to be affirmed among the principal rights.
This propositions have to be considered as guidelines to follow formulating the future text of
statutes, even if they will not be present in a specific article.
This rules enact that:
* each man has right to good administration and the right to appeal to the civic defender.
* The regions found the civic defender role, and promote the civic defence , in the respect of
international parameter coming out from UN documents and European council documents,
moreover in order to reduce the litigation against Public Administration.
* The civic defender is monocratic and independent. It is elected by regional council and
refers to it.
* The civic defender acts in order to protect the right to good administration, and support the
citizens towards the administrative organs. He has to guarantee impartiality and transparency
of administrative action.
* The civic defender can intervene on its own initiative, following non jurisdictional criteria
and procedures, in order to oblige the public organs to remove abuses, irregularities or
iniquities.
* The civic defender co-ordinates its activities with its National or international equivalents
that operates at different institutional levels.
Article 44. Right to petition (omissis)
No significant development to be reported
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Article 45. Freedom of movement and of residence
Right to social assistance for the persons who have exercised their freedom of movement
Legislative initiatives, national case law and practices of national authorities
Decree 28 November 2003 of Minister of Welfare, in agreement with Minister of Finances:
decree adopting provisions in accordance with the law 269:2003, art. 21, granting to resident
women, Italian or EC citizens, an allowance for the birth or the adoption of a second child, or
further, during the year 2004 (more precisely from the 1.12.2003 to the 31.12.2004). The
allowance amounts at 1.000 €, is not considered income and can be combined with similar
measures or incomes. [Ministero del Lavoro e delle Politiche Sociali, Decreto 28 novembre
2003: Disposizioni attuative dell’art. 21 del decreto-legge 30 settembre 2003, n. 269,
convertito, con modificazioni, dalla legge 24 novembre 2003, n. 326, in merito alla
corresponsione dell'assegno per ogni figlio secondo od ulteriore per ordine di nascita] in
Official Journal 2004, n. 22. The Constitutional Court, in the judgement n. 287/2004,
affirmed that the measure could not be considered a social service, because the subjective and
economic condition of the woman is irrelevant (§ 13, “in diritto”).
Tessera europea di assicurazione malattia (T.E.A.M.) - European Card of Medical Insurance.
Since the 1st November 2004 the Card is entry into force in Italy (after the transition period)
and covers the sanitary treatment before provided via the forms E110, E111, E119 ed E128.
The T.E.A.M. allows a citizen, in temporary stay abroad, to receive, within a EU member
state, the cares “medically necessary”, which is more than the treatment provided before
under form E111. The form E111 is definitively substituted from the T.E.A.M. (at present
from the “temporary certificate”, before that Ministry of Economics and Finances deal cards
to every citizen. The T.E.A.M. cannot be used for the transfer abroad for high-specialization
cares (scheduled treatment), which still requires the old form E112.
Reasons for concern
Regarding the Italian system of social and sanitary assistance to foreigners (EC citizens and
non EC citizens) we can assert, generally talking, that it is quite advanced. Every foreigner
regularly staying within the territory have to enrol to the “S.S.N.”, the National Health
Service. Furthermore also for irregular immigrants emergencies and essential cares are
assured.
Notwithstanding a widespread democratisation of social and sanitary policies, there is a huge
gap among social groups as to the state of health; the trend demonstrates that these differences
are increasing. The right to health remains far from the right to social and sanitary assistance
and from other social rights, like the healthiness in the workplace, incomes and work, etc.
Social and economic factors deeply twist the right to health, in its concrete dimension. Within
this general framework, the regionalization of the health sector requests a monitoring of the
situation, in order to avoid disparities.
Prohibition to enter certain zones or portions of the national territory during particular events
Legislative initiatives, national case law and practices of national authorities
The Ministry of Interiors, via the Central Direction for Immigration and Border Police,
informs that Italy never applied the derogation provided from art. 2(2) of the Convention
Implementing the Schengen Agreement, on internal borders checks.
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Good practices
About the prohibition to enter certain zones or portions of the national territory during certain
particular events, like international summits or meetings, it should be reported that several
international summits took place during the year 2004. In particular the State visit of Mr.
George W. Bush, President of U.S.A., in Rome in July, the signature of the Constitutional
Treaty in Rome the 29th of October, the Parliamentary Assembly of O.T.A.N. had place in
Venice in November. The due organisational measures have been taken, without crashes
between public forces and demonstrators.
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
A new trend within the ECtHR case-law about the bankruptcy proceedings in Italy. The
“matrix judgement” is: Eur. Ct. H.R. (1st sect.), Luordo v. Italy (Appl. n° 32190/96) judgment
of 13 July 2003. Eur. Ct. H.R. (3rd sect.), Bassani v. Italy (Appl. n° 47778/99) judgment of 11
December 2003: the case.
The applicant, Mr. Bassani, formed a company whose bankruptcy was declared the 24th of
July, 1976; the company was finally wound up at the end of 2000. The applicant complained
of several violations of Eur. Conv. HR, in particular about the right to a trial within a
reasonable time (Article 6 § 1) for the length of the liquidation proceedings (more than 24
years!), the right to private property (Article 1 of Protocol No. 1), the right to respect for
correspondence (Article 8). He also complained about the violation of the freedom of
movement, protected in article 2 of Protocol No. 4, because he had been prevented by the
order from leaving the area in which he resided, according to art. 49 of the Royal Decree n.
267 of 1942, about bankruptcy.
The Court found unanimously a violation of article 6 § 1, in order to the practice existing in
Italy of breaching the “reasonable-time” requirement. Moreover the length of the liquidation
proceedings had upset the fair balance that had to be struck between the general interest in
ensuring the company’s creditors were paid and the applicant’s individual rights protected
under the Eur. Conv. HR, like the respect for his property, his correspondence, his freedom of
movement. The Court held violations of article 1 of Protocol No. 1, article 8 and article 2 of
Protocol No. 4.
In the following judgements, consistent with the above mentioned, the circumstances of fact
was very similar: Eur. Ct. H.R. (2nd sect.), Vadalà v. Italy (Appl. n° 51703/99) judgment of 20
April 2004. Eur. Ct. H.R. (1st sect.), Neroni v. Italy (Appl. n° 7503/02) judgment of 22 April
2004
Article 46. Diplomatic and consular protection
Legislative initiatives
Neither Directive 95/553/EC nor Decision 96/409/CFSP have been the subject of a formal
transposition.
Good practices
According to the information supplied by the Ministry for Foreign Affairs, in 1993 the
Directorate-General for Emigration and Social Affairs, through circular n. 9 of 8 June 1993,
had already recommended to all diplomatic and consular representations to grant diplomatic
protection to citizens from the other States of the European Union finding themselves in a
third State where their country had no representation.
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This protection includes: the aid in case of death, heavy accident or infirmity; stop or
detention; the aid to the victims of violent crimes and the aid and the repatriation to European
Union citizens in difficulty.
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CHAPTER VI: JUSTICE
Article 47. Right to an effective remedy and to a fair trial
Access to a court
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
With regard to the international case law registered in the period under scrutiny, there are
some judgments of the European Court of Human Rights, which held that the Italian Republic
broke Article 6 § 1 and Article 13 of the European Convention of Human Rights.
In the case of an Italian citizen, who had been injured by a Member of the Senate and could
not get protection by the law because of parliamentary immunity, the Court held that, if
injuring opinions were expressed by the Member of Parliament out of the exercise of his/her
functions, the refusal of access to a court cannot be justified just because the quarrel indirectly
concerns a political activity [Eur. Ct. H. R. (1st sect.), De Jorio v. Italy (Appl. n° 73936/01)
judgment of 3 June 2004 (final)].
In another case, the applicant demanded to declare the insolvency of a corporation he had a
claim against. But the applicant lost the possibility to satisfy his debt because of the conduct
of the debtor, which made entry of appearance when the term provided for the declaration of
insolvency was already expired [Eur. Ct. H. R. (1st sect.), Nordica Leasing S.P.A. v. Italy
(Appl. n° 51739/99) judgment of 14 October 2004].
Endly, in the case where the applicant went bankrupt and consequently was deprived of his
properties and his mail and suffered limits of his freedom of movement, the Court [Eur. Ct. H.
R. (1st sect.), Neroni v. Italy (Appl. n° 7503/02) judgment of 22 April 2004 (final)] held that
the Italian juridical system does not provide any effective remedy in order to dispute about the
length of legal incapacities, which are related to the declaration of insolvency. This must be
considered a violation of Article 13 of the European Convention of Human Rights.
With regard to the Court of Justice of the European Communities case law, in a case where
citizens tried to exercise their right to get back unduly paid tributes, the Court (judgment 9
December 2003 in the Case C-129/00 European Commission v. Repubblica Italiana) held that
Italy violated the EU Treaty, because it did not change a norm, which has been interpreted
and applied by government departments and judges (including the Court of cassation) so that
it was extremely difficult for tax payers to enforce the right of refund.
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny many legislative initiatives intervened with regard to the
right to access to a court.
With legge 8 aprile 2004 n° 95, Nuove disposizioni in materia di visto di controllo sulla
corrispondenza dei detenuti (Law 8 April 2004 n° 95, New norms about prisoners’ mail
control pass) (in Official Journal 2004 n° 87), Italy has changed norms related to prisoners’
mail control pass with special regard to the means of appeal.
With legge 20 luglio 2004 n° 189, Disposizioni concernenti il divieto di maltrattamento degli
animali, nonché di impiego degli stessi in combattimenti clandestini o competizioni non
autorizzate (Law 20 July 2004 n° 189, Rules against abuse and cruelty to animals) (in Official
Journal 2004, n° 178), Italy has recognized societies for prevention of cruelty to animals the
right to exercise civil action in criminal proceedings.
Endly a special right to access to a court has been recognized by legge 3 agosto 2004 n° 206,
Nuove norme in favore delle vittime del terrorismo e delle stragi di tale matrice (Law 11
August 2004 n° 187, New norms in favour of victims of terrorism) (in Official Journal 2004,
n° 187), in favour of parties injured by terroristic acts, committed both in Italy or abroad.
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They can exercise civil action in criminal proceedings within a year, even though their right
has meanwhile been invalidated by prescription.
Positive aspects
New norms about prisoners’ mail control pass represent an important follow-up step with
regard to past judgments of European Court of Human Rights, which held that the old Italian
law clashed with Article 8 and Article 13 of European Convention of Human Rights.
Good practices
In the so called “Parmalat trial” (processo Parmalat), concerning the financial crack of a big
Italian corporation which has damaged many investors, the Procura della Repubblica presso il
Tribunale di Milano (office of the prosecutor by the Tribunal of Milan) has arranged a sort of
‘application form’ avalible on the web (www.procura.milano.giustizia.it/php modulo
segnalazione.php) in order to allow every damaged person to exercise civil action in criminal
proceedings without difficulties.
Reasons for concern
Italian juridical system does not provide class actions. In the period under scrutiny this lack
arose problems with regard to financial offences which had damaged many investors.
In the field of extra-judicial settlement of cases, victim-offender mediation has been provided
for criminal proceeding for young offenders, but it is not totally effective in the practice (see
Relazione del Procuratore generale della Cassazione per l’inaugurazione dell’anno
giudiziario 2004 [Report of the Secretary of Justice and Report of the main Attorney by the
Court of Cassation for the opening of the legal year 2004] in www.giustizia.it).
Interim judicial protection
Legislative initiatives, national case law and practices of national authorities
Decreto legge 14 settembre 2004 n° 241 (in Official Journal 2004, n° 216) convertito in legge
12 novembre 2004 n° 271 (in Official Journal 2004, n° 267), Disposizioni urgenti in materia
di immigrazione [Decree law 14 September 2004 n° 241 confirmed by Law 12 November
2004 n° 271, Urgent norms about immigration], modified the decreto legislativo 25 luglio
1998 n° 286, Testo unico delle disposizioni concernenti la disciplina dell’immigrazione e
norme sulla condizione dello straniero [Legislative decree 25 July 1998 n° 286 about
immigration and the status of the foreigner] with special regard to the enforcement of the
compulsory attendance to the border given by the police against foreigners, who are not
allowed to stay in Italy. The enforcement of the order is suspended till its confirmation. But,
when the order has been confirmed, it becomes enforceable, although it can be attacked by
petition to the Court of cassation.
See also this Report sub articles 6, 18, 19.
Reasons for concern
With regard to immigration, an emblematic case happened during the period under scrutiny:
the so called Cap Anamur case. See also this Report sub articles 6, 18, 19. While sailing the
open sea, the German boat Cap Anamur rescued shipwrecked people, who next landed in
Italy. They asked asylum, but were anyway deported out of Italy before the proceedings.
Another case concerns the legge 19 febbraio 2004 n° 40, Norme in materia di procreazione
medicalmente assistita [Law 19 February 2004 n° 40, Norms about medically supported
procreation]. A married couple, affected by a genetic transmissible illness, asked the judge to
adopt an urgent relief in oder to assert its right to transfer just healthy embryos and to
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preserve meanwhile unhealthy embrios. The Court dismessed the application, because Law n°
40 of 2004 punishes embrios preservation, which consequently could not be ordered by a
judge.
See also this Report sub articles. 6, 18, 19.
Liability of public authorities and immunities of jurisdiction or execution
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In the international case law registered in the period under scrutiny, liability of public
authorities is strictly connected with the problem of compensation of wrongful imprisonment.
In the case of a citizen who suffered a period of unlawful detention because of a wrong
aggregation of punishments, the European Court of Human Rights [Eur. Ct. H. R. (1st sect.),
Pezone v. Italy (Appl. n° 42098/98) judgment of 18 December 2003 (final)] held that Italian
legislation did not provide the applicant the opportunity to get compensation for that [see also
with special regard to preventive security measures Eur. Ct. H. R. (3rd sect.), Santoro v. Italy
(Appl. n° 36681/97) judgment of 1 July 2004 (final)].
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny the Italian Constitutional Court pronounced many judgements
about immunities of jurisdiction.
With judgment 20 January 2004 n° 24 the Court declared unconstitutional Article 1 legge 20
giugno 2003 n° 140, Disposizioni per l’attuazione dell’art. 68 della Costituzione nonché in
materia di processi penali nei confronti delle alte cariche dello Stato [Law 20 June 2003 n°
140, Norms to enforce Article 68 of the Constitution and about proceedings against the five
most important charges of the State]. The question concerned a temporary immunity in favour
of the five most important charges of the State. But the norm made the criminal justice work
so differently with regard to these charges, that many fundamental rights were compromised
together with the reasonableness principle.
The same Law n° 140 of 2003 has been analysed by the Constitutional Court (judgment 16
April 2004 n° 120) with regard to Article 3 § 1, which makes a list of typical and atypical acts
to be included into the parliamentary immunity. The norm does not clash with the
Constitution, because it simply enforces the immunity and refers to the fundamental idea of
‘functional link’. This idea allows to distinguish between opinions expressed by the Member
of the Parliament enforcing the general freedom of speech and opinions connected to the
exercise of the parliamentary function.
Immunity of jurisdiction has been examined by the Constitutional Court with special regard to
the Presidente della Repubblica (President of the Italian Republic) (judgment 26 May 2004 n°
154). The Court firstly underlined that judges are competent to deal with the qualification of
the acts of the Presidente della Repubblica in order to check if they are concerned by the
immunity. Secondly, the distinction between functional and non functional acts is still valid.
Non functional acts can be brought in charge to the person, who temporally embodies the
organ.
Positive aspects
The Constitutional Court interpretation of parliamentary immunity of jurisdiction is severe
and confirms the past decisions of the Courts.
Reasons for concern
One reason for concern is that lots of criminal proceedings still refer to word of abuse or
defamation committed by or against Members of the Parliament.
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Legal aid / judicial assistance
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The admission to the defence of indigents can be limited by the national lawgiver in case of
civil proceedings. This can not be considered violation of Article 6 § 1 of European
Convention of Human Rights, especially if the applicant has been supported by a defender
thanks to the financial help granted by members of his/her family [Eur. Ct. H. R. (4th sect.),
Santambrogio v. Italy (Appl. n° 61945/00) judgment of 21 September 2004].
Legislative initiatives, national case law and practices of national authorities
With regard to legislative initiatives, decreto legge 24 giugno 2004 n° 158 (in Official Journal
2004, n° 147) convertito in legge 27 luglio 2004 n° 188 (in Official Journal 2004, n° 177),
Proroga di termini in materia di difesa d’ufficio e procedimenti civili davanti al tribunale per
i minorenni [Decree law 24 June 2004 n° 158 confirmed by Law 27 July 2004 n° 188,
Deferment of terms with regard to court appointed defence in proceedings by youth courts],
Italy extended the enforcement of past law. The Constitutional Court (judgment 22 June 2004
n° 178) underlined that the repeated extension of past law by decree law is correct, because it
assures the minor’s right of defence.
According to the already cited Law n° 206 of 2004, the defence of terrorism victims is totally
paid by the State.
With regard to national case law, during pre-trial investigation, the magistrate and not the
prosecutor has jurisdiction on the request to be admitted to the defence of indigents, because
this is a fundamental right and must be consequently examined by an impartial jurisdictional
organ (Court of cassation, United criminal sections, judgment 25 February 2004 n° 19290). In
case of refusal, not only the party concerned, but also its defender can appeal to the superior
court (Court of cassation, United criminal sections, judgment 24 May 2004 n° 30181).
Positive aspects
The disegno di legge 4294/C, Disciplina della difesa d’ufficio nei giudizi civili minorili [Bill
in Parliament 4294/C, Norms about court appointed defence in proceedings by youth courts],
is going to provide norms about court appointed defence in proceedings by juvenile courts
also.
Independence and impartiality
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In a case where a person was sentenced by the same judges who had already settled to order
preventive detention against him in the same proceedings, there has been a violation of the
principle of impartiality, because the judges had already examined the charge during pre-trial
investigation [Eur. Ct. H. R. (1st sect.), Cianetti v. Italy (Appl. n° 55634/00) judgment of 22
April 2004 (final)].
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny many legislative initiatives refer to the structure of the national
jurisdiction itself.
The decreto legge 24 dicembre 2003 n° 354 (in Official Journal 2003, n° 300) convertito in
legge 26 febbraio 2004 n° 45 (in Official Journal 2004, n° 48), Disposizioni urgenti per il
funzionamento dei tribunali delle acque, nonché interventi per l’amministrazione della
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giustizia [Decree law 24 December 2004 n° 354 confirmed by Law 26 February 2004 n° 45,
Interventions for administration of justice] extended assignment of lay judges close to the
expiry for another year. This has been provided also by decreto legge 9 novembre 2004 n°
266 (in Official Journal, 2004 n° 264) [Decree law 9 November 2004 n° 266 not yet
confirmed by the law at the end of the period under scrutiny].
The already cited Decree law n° 241 of 2004 provided that the justice of the peace has to deal
with confirmation of the compulsory attendance to the border given by the police against
foreigners, who are not allowed to stay in Italy.
On 1st December 2004 the Italian Parliament passed the bill 1296/S, Delega al Governo per la
riforma dell’ordinamento giudiziario di cui al regio decreto 30 gennaio 1941, n. 12 [Enabling
act to the Government in order to reform the judicial machinery]. But at the end of the period
under scrutiny there hasn’t been yet any promulgation of this law.
With regard to the national case law, the Constitutional Court (judgment 6 July 2004 n° 206),
according to the principle of judge indipendence – understood as synonym of principle of
subjection of the judge just to the law – held that there is not a sharp distinction between
general equity and law, because the decision based on general equity (taken, in the case, by
the justice of the peace) is subjected to the same principles as the statute law.
Positive aspects
The disegno di legge 1243/S, Modifiche urgenti al r.d. 16 marzo 1942, n. 276, recante
disciplina del fallimento [Bill in Parliament 1243/S, Urgent changes of the bankruptcy law]
reforms the bankruptcy proceeding with special regard to norms, who are going to assure
independence and impartiality of the judge.
Reasons for concern
The large use of lay judges raises a doubt with regard to independence and impartiality of
juridical organs (see the already cited Relazione del Procuratore generale della Repubblica
presso la Corte di Cassazione per l’inaugurazione dell’anno giudiziario 2004 in
www.giustizia.it). Moreover lay judges don’t physiologically satisfy the same standard of
quality as professional judges because of the different system of selection, the not permanent
presence in the ‘world’ of jurisdiction and the poor training system.
Also the assignment of immigration to the justice of the peace raises a doubt, because many
fundamental rights are directly involved in this field.
Another reason for concern is that judges made a protest against the reform of judicial
machinery provided by the already cited disegno di legge 1296/S. During the period under
scrutiny, judges were several times on strike and the Associazione Nazionale Magistrati
(ANM) [Judges National Association] sent out critical papers.
Publicity of the hearings and of the pronouncement of the decision
Legislative initiatives, national case law and practices of national authorities
With regard to the right to publicity of the hearings, proceedings based on eventual or
postponed controverting (contraddittorio) (in the case, in the field of earlier release) do not
clash with the right of defence and satisfy needs of promptness of the procedure deeply felt in
the practice (Constitutional Court, order 5 December 2003 n° 352).
With regard to the right to publicity of the decisions, when parties allowed to appeal are
previously specified by the lawgiver, it’s not lawful to provide placarding (affissione) –
instead of notice (comunicazione) – as the only way of publicity of the sentence
(Constitutional Court, judgment 15 July 2004 n° 224).
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Good practices
In the period under scrutiny a good practice is represented by the telecast of most important
trials’ hearings.
Reasons for concern
In the period under scrutiny there are not reasons for concern to be specially underlined with
regard to the right to publicity of the hearings and of the pronouncement of the decision.
Reasonable delay in judicial proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Court of Human Rights [Eur. Ct. H. R. (2nd sect.), K. v. Italy (Appl. n°
38805/00) judgment of 20 July 2004 (referred to the Grand Chamber of the Eur. Ct. H. R.)]
held that Italy violated Article 6 § 1 of the Convention in a fact, where the applicant (a Polish
citizen living in Poland) alleged that the proceedings instituted in Italy for the recovery of
maintenance payments from the father of her child (an Italian citizen living in Italy) lasted an
unreasonably long time (eight and a half years), in breach of Article 6 § 1 of the Convention.
The Court considered that the subject matter of the case involved a degree of complexity.
However, the Italian authorities waited too long and without any reason to start proceedings
before the Italian jurisdiction, after receiving the applicant’s request transmitted by the
entitled Polish Court.
The European Court of Human Rights [Eur. Ct. H. R. (1st sect.), Di Sante v. Italy (Appl. n°
56079/00) decision of 24 June 2004] underlined that a decree delivered by the Court of appeal
on the basis of the so called ‘Pinto Law’ – legge 24 marzo 2001 n° 89, Previsione di equa
riparazione in caso di violazione del termine ragionevole del processo [Law 24 March 2001
n° 89, Fair compensation in case of unreasonable delay in judicial proceedings] – can’t be
attacked in front of the Eur. Ct. H. R. (with special regard to the amount of fair compensation
determined by the judge), if on the 26th July 2004 it was still possible to challenge the decree
in front of the Court of cassation. On that day, in fact, the Court of cassation sent out
decisions, where it settled that the compensation of non economic damages determined by the
Court of appeal in accordance with the Pinto Law must respect assessments of damages made
in similar cases by the Eur. Ct. H. R. Consequently, if on 26th July 2004 it was still possible to
challenge the decree in front of the Court of cassation, the petition to the highest court
becomes obligatory, according to Article 35 § 1 European Convention of Human Rights, in
order to access to the Eur. Ct. H. R.
In a case concerning the acknowledgment of the right to an invalidity pension (pensione di
inabilità) and an attendance allowance (indennità di accompagnamento), sought by an Italian
citizen (dead during the proceedings), the European Court of Human Rights [Eur. Ct. H. R.
(1st sect.), Zullo v. Italy (Appl. n° 64897/01) judgment of 10 November 2004] held that Italy
violated Article 6 § 1 of the Convention. The Court observed that it has found on a number of
occasions that in Italy there is a practice incompatible with the Convention resulting from an
accumulation of breaches of the “reasonable time” requirement and that this accumulation
constitutes an aggravating circumstance of the violation of Article 6 § 1. In the case, the
proceedings started on 10 November 1994 and were still pending on 13 Februar 2004. A
similar judgment was given by the European Court of Human Rights (1st sect.), Cocchiarella
v. Italy (Appl. n° 64886/01) judgment 10 November 2004 [see also Eur. Ct. H. R. (13th sect.),
Bassani v. Italy (Appl. n° 47778/99) judgment of 11 December 2003 (final); Eur. Ct. H. R.
(1st sect.), Scordino v. Italia (Appl. n° 36813/97) judgment 29 July 2004; Eur. Ct. H. R. (1st
sect.), Riccardi Pizzati v. Italy (Appl. n° 62361/00) judgment of 10 November 2004].

CFR-CDF/RepIT/2004

REPORT ON ITALY IN 2004

127

Legislative initiatives, national case law and practices of national authorities
Since Law n° 89 of 2001 identifies the basis of the right to compesation in a specific norm of
European Convention of Human Rights (Article 6 § 1) and the ECHR has established a judge
(the Eur. Ct. H. R.) to make itself observed, only this judge can identify the correct meaning
of the ECHR and can interpret it. If the Eur. Ct. H. R. has already sent out a sentence about
the delay occurred in certain proceedings, the national judge can’t deny damages (in the case,
non economic damages) already assumed by the Eur. Ct. H. R. Once verified that violation
has lasted, the national judge must hold that the applicant has still being suffering non
economic damages and provide compensation for that (Court of cassation, United civil
sections, judgment 26 January 2004 n° 1339).
With regard to fair compensation non economic damages are normally – even though not
automatically and necessarily – caused by the violation of the right to a reasonable delay of
proceedings. So, once verified and determined the gravity of violation according to the Pinto
Law, when no particular conditions forbid it, the judge must assume too that non economic
damages have been caused (Court of cassation, United civil sections, judgment 26 January
2004 n° 1338).
Positive aspects
The disegno di legge 4578/C, Delega al Governo per la riforma del codice di procedura
civile [Bill in Parliament 4578/C, Enabling act to the Government in order to reform civil
procedure] is going to provide solutions to problems of Italian civil justice. The unreasonable
delay of judicial proceedings is one of these problems, of course.
Right to the enforcement of judicial decisions
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In the period under scrutiny, the European Court of Human Rights gave many judgments
against Italy because of violation of Article 6 § 1 of the Convention with regard to the
enforcement of judicial decisions in cases of real estate owners, who couldn’t recover
possession of their properties for an unreasonable long time, although the tenants had been
ordered to vacate the premises [for all see Eur. Ct. H. R. (1st sect.), Leonardi v. Italy (Appl. n°
52071/99) judgment of 4 December 2003 (final)]. However, in the case Sorrentino Prota v.
Italy, the European Court of Human Rights [Eur. Ct. H. R. (1st sect.), Sorrentino Prota v. Italy
(Appl. n° 40465/98) judgment of 29 January 2004 (final)] held that the right to a court as
guaranteed by Article 6 also protects the implementation of final, binding judicial decisions,
which, in States that accept the rule of law, cannot remain inoperative to the detriment of one
party; on one hand, the execution of a judicial decision cannot be unduly delayed; but, on the
other hand, a stay of execution of a judicial decision for such a period as is strictly necessary
to enable a satisfactory solution to be found to public-order problems may be justified in
exceptional circumstances. In the case, having in mind the public-order problems which Italy
admittedly had to face in the field of housing, the Court considered that the delay (between
three and four years) was not so long as to deprive the order for possession of all useful effect
or to undermine its substance.
Positive aspects
With regard to civil justice, the Parliament is analysing in this period the disegno di legge
2430/C, Modifiche urgenti al codice di procedura civile [Bill in Parliament 2430/C, Urgent
changed for the Code of civil procedure], which intends to rationalize the enforcement
proceeding also. Secondly, the already cited disegno di legge 4578/C, Delega al Governo per
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la riforma del codice di procedura civile, purposes to solve problems of Italian civil justice.
The lack of real efficacy of sentences is one of these problems, of course.
With regard to criminal justice, many bills in Parliament are going to provide semplified
judicial co-operation systems between Italy and other countries in order to avoid extradition.
Reasons for concern
A reason for concern with regard to the right to the enforcement of judicial decisions is still
represented by the unreasonable delay in judicial proceedings.
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
There has been a violation of Article 6 § 1 ECHR in a case, where it was in doubt if a
foreigner had received the notice concerning the fixing of pre-trial examination with service
abroad and the foreigner had not the possibility to appeal tardily against the first instance
sentence and did not obtain a new term [Eur. Ct. H. R. (2nd sect.), Somogyi v. Italy (Appl. n°
67972/01) judgment of 18 May 2004 (final)]. On one hand, Italian authorities did not
determine, beyond any reasonable doubt, if the defendant really wanted not to take part in the
proceedings. On the other hand, the Italian juridical system does not provide proportionate
remedies for this violation [see also Eur. Ct. H. R. (1st sect.), Sejdovic v. Italy (Appl. n°
56581/00) judgment of 10 November 2004].
In the already cited case Scordino v. Italy, with regard to the idea of general equity, the Eur.
Ct. H. R. underlined that there is an unlawful interference of legislative power against
judiciary power and a violation of Article 6 § 1 ECHR in a case, where the lawgiver provided
new criteria for determining the ammount of compensation for compulsory purchase of land,
cutting down greatly the sum the applicants could have gained under the legislation valid at
the beginning of the proceedings.
Legislative initiatives, national case law and practices of national authorities
The already cited disegno di legge 1243/S, Modifiche urgenti al r.d. 16 marzo 1942, n. 276,
recante disciplina del fallimento, reforms the bankruptcy proceeding with special regard to
norms, who are going to assure the due process.
Article 48. Presumption of innocence and rights of defence
The rules governing the evidence in criminal matters
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny the Constitutional Court underlined that the examination of the
aggrieved party acting in criminal proceedings to recover damages does not clash with the
right of defence (Constitutional Court, order 2 March 2004 n° 82). Anyhow, the prevailing
interpretation of the courts is that the testimony of the aggrieved party must be estimated by
the judge cautiously and can not be compared with the testimony of a witness, who is
physiologically immune from the suspicion to be party in the case.
The appeal of the prosecutor against an order of preventive detention gives the second
instance judge a global cognizance of the case. Consequently both prosecutor and defendant
can produce documents related to new evidences in the judgment of appeal but the principle
of controverting must be respected in any case (Court of cassation, United criminal sections,
judgment 31 March 2004 n° 18339).
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The right to freely choose one’s defence counsel
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Guarantees provided by the ECHR with regard to the right to defence and to choose one’s
defence counsel were recalled by the Eur. Ct. H. R. [Eur. Ct. H. R. (4th sect.), Santambrogio v.
Italy (Appl. n° Appl. n° 61945/00) judgment of 21 September 2004, already cited above Art.
47] in a case concerning admission to the defence of indigents. The Court underlined that,
according to the ECHR, these guarantees are for criminal justice greater than for civil justice.
Legislative initiatives, national case law and practices of national authorities
In a case related to admission to the defence of indigents, the Constitutional Court (order 23
December 2003 n° 374) held that, according to the law of the sector, defenders are chosen
within a procedure, which respects the principle of reasonableness with regard to the exercise
of lawgiver discretionary powers. In comparison with court appointed defence, in fact, the
defence of indigents legislation does not restrict concretely the right of defence, understood as
embracing the right to freely choose one’s defence counsel too. The defendant has the
possibility to appoint one of the lawyers enrolled in specific professional lists, who have the
qualifications provided by the law in terms of fitness, experience, absence of disciplinary
measures. Such a law purposes to guarantee the best quality and dignity of the service in
proportion with the nature of the defence of indigents: on one hand, it involves public
resources spending; on the other hand, it is necessitated by one’s economic weakness
condition. Anyhow, the defender of indigents can be substituted by a lawyer not necessarily
enrolled in the specific professional list (Court of cassation, judgment 13 July 2004 n°
30433).
Reasons for concern
Quality check of services done by court appointed defenders is not very deep.
Particularly when the client becomes untraceable, for these defenders is extremely difficult to
get reward for their services.
The right to an interpreter
See also this Report sub Art. 6.
Legislative initiatives, national case law and practices of national authorities
The Court of cassation (United criminal sections, judgment 9 February 2004 n° 5052)
examined the matter of judicial decisions translation (in the case, a preventive detention
remedy) with regard to foreigners, who don’t understand Italian. Such a foreigners’ right to
take part in the proceedings could be damaged by the preventive remedy, because they are not
able to estimate neither incriminating evidences nor conditions to appeal. When – thanks to
translation – the defendant can understand the decision, just then the time for appealing
begins to run.
With regard to right to an interpreter, the Constitutional Court (judgment 21 July 2004 n°
257) underlined that decreto legislativo 25 luglio 1998 n° 286, Testo unico delle disposizioni
concernenti la disciplina dell’immigrazione e norme sulla condizione dello straniero
[Legislative decree 25 July 1998 n° 286 about immigration and the status of the foreigner]
provides correctly about translation of orders regarding foreigners’ entry, residence and
expulsion from Italy. In fact, when foreigners don’t understand Italian, every order must be
translated into a well-known language or, at least, in French, English or Spanish. These
criteria are reasonable and guarantee that public decrees are knowable for addressee. The
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judge must ascertain every time the decree effective knowableness and argue, on this basis, if
the offence on charge has been committed or not.
Positive aspects
Interpretation, which imposes to translate both written and verbal acts, is now prevailing.
Reasons for concern
There are some sentences, which keep the right to an interpreter just within oral acts’ (see, for
instance, Court of cassation, 2nd sect., judgement 25 November 2003 n° 227609).
Accelerated criminal procedures
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny accelerated criminal procedures have not been modified by
legislative initiatives. Anyway legge 2 agosto 2004 n° 205, Modifica dell’articolo 188 delle
norme di attuazione, di coordinamento e transitorie del codice di procedura penale (Law 2
August 2004 n° 205, Reform of Article 188 Supplemental rules of Code of criminal
procedure) (in Official Journal 2004 n. 187) enlarged penalty limits in order to allow a person
sentenced many time by plea bargaining to ask the execution judge to apply formal
concurrence of offences or continuing offence law to the case.
Secondly, Decreto legge 14 settembre 2004 n° 241 (in Official Journal 2004, n° 216)
convertito in legge 12 novembre 2004 n° 271 (in Official Journal 2004, n° 267), Disposizioni
urgenti in materia di immigrazione [Decree law 14 September 2004 n° 241 confirmed by Law
12 November 2004 n° 271, Urgent norms about immigration], modified the decreto
legislativo 25 luglio 1998 n° 286, Testo unico delle disposizioni concernenti la disciplina
dell’immigrazione e norme sulla condizione dello straniero [Legislative decree 25 July 1998
n° 286 about immigration and the status of the foreigner] with special regard to rito
direttissimo: a very accelerated criminal procedure, which is now obligatory for finding the
offences of unlawful re-entry and residence in the country.
The right to ask one of the accelerated procedures provided by Italian juridical system
represents one of the most important way of defendant’s ‘active’ intervention in the
proceedings (Constitutional Court, judgment 25 May 2004 n° 148). Consequently every
unlawful diminution of this right embodies a violation of the right of defence and makes the
respective act void.
According to the right of defence and due process, when the defendant asked the pre-trial
judge to apply summary trial together with an additional investigation, the request was
rejected but the trial court settled that the refusal had not been correct, in case of conviction
the trial court must reduce the penalty as it were in every respect a summary trial (Court of
cassation, United criminal sections, judgment 27 October 2004 n° 44711).
Positive aspects
The development of lines of decisions both of Constitutional Court and Court of Cassation
confirms a reading of accelerated criminal procedures, which fully respects the right of
defence.
Reasons for concern
The favour for accelerated criminal procedures with regard to immigration satisfies a quick
resolution of the case. But it can condition the right of defence of defendants, who do not
understand Italian,beyond the right to an interpreter.
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Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
See Eur. Ct. H. R. (2nd sect.), Somogyi v. Italy (Appl. n° 67972/01) judgment of 18 May 2004
(final), already cited above sub Art. 47.
Legislative initiatives, national case law and practices of national authorities
Article 70, 71 and 72 Code of criminal procedure, which provide a stay of proceeding because
of defendant’s mental health situation, guarantee that he/she takes effectively part in the
proceedings. These rules must be applied not only to strictly determined illness, but also to
every illness, which makes mental faculties insufficient or not utilizable (Constitutional
Court, judgment 26 January 2004 n° 39).
In the period under scrutiny, justice of the peace proceeding was censured several times by
judges, but every time the Constitutional Court held that it respects the right of defence (order
13 January 2004 n° 10; order 13 January 2004 n° 11; order 28 January 2004 n° 55; order 29
January 2004 n° 56; order 29 January 2004 n° 57). Later on the Court (judgment 8 April 2004
n° 114) declared unconstitutional Article 204-bis § 3 decreto legislativo 30 aprile 1992 n. 285,
Nuovo codice della strada (New highway code), which provided a supplemental rule for some
offences assigned to the justice of the peace. According to this norm, who wanted to appeal
against verbals related to violations of the highway code should have lodged half the fine
inflicted by the police in the clerk’s office of the justice of the peace. Such an order clashes
with the right of defence and with the nature of the justice of the peace proceeding, where
gratuitousness and procedure simplification are fundamental.
The decreto legislativo 25 luglio 1998 n° 286, Testo unico delle disposizioni concernenti la
disciplina dell’immigrazione e norme sulla condizione dello straniero [Legislative decree 25
July 1998 n° 286 about immigration and the status of the foreigner] was declared partly
unconstitutional (Constitutional Court, judgment 15 July 2004 n° 222) with regard to Article
13 § 5-bis, because it did not provide that confirmation proceeding of the compulsory
attendance to the border given by the police against foreigners, who are not allowed to stay in
Italy, must take place before its enforcement.
See also this Report sub articles 6, 18, 19.
Article 206 Penal Code was declared partly unconstitutional (Constitutional Court, judgment
29 November 2004 n° 367), because it did not allow the judge to apply temporarily a security
measure different from mental hospital detention in case of defendant affected by mental
desease and dangerous for the society. In the past, there was a sort of automatism and the
judge could apply temporarily just mental hospital detention to such a defendant.
Article 49. Principles of legality and proportionality of criminal offences and penalties
Legality of criminal offences and penalties
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny the Constitutional Court (judgment 13 January 2004 n° 5)
analysed the legality principle – understood as synonym of principle of precision – with
regard to the offence provided by Article 14 § 5-ter decreto legislativo 25 luglio 1998 n° 286,
Testo unico delle disposizioni concernenti la disciplina dell’immigrazione e norme sulla
condizione dello straniero [Legislative decree 25 July 1998 n° 286 about immigration and the
status of the foreigner]. This norm punishes the foreigner, when he/she remains in Italy
without justified reason and against the depart order given by the police. The phrase “without
justified reason” is in fact an elastic clause, but, according to the Court, it does not clash with
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the principle of precision, if read with regard to its incrimination purpose and its sector
juridical system (see also Corte costituzionale, order 2 March 2004 n° 80).
See also this Report sub articles 6, 18, 19.
With judgment 1° June 2004 n° 161 the Constitutional Court declared itself about the
lawfulness of the new offences, which protect the transparency of the market inside the
corporations. With regard to the so called criminal liability thresholds (soglie di punibilità),
the Court held that they determine the limits of the penalty intervention field provided by the
criminal norm and express a legislative valuation in terms of penalty need. This choice cannot
be attracted into the cognisance of the Constitutional Court, which, according to the principle
of legality, cannot take away from the lawgiver competence the task to outline autonomously
the criminal politics strategy (on this theme see also Corte Costituzionale, judgment 26
novembre 2004 n° 364).
Anyhow, with regard to non liability causes too the Constitutional Court (judgment 28 June
2004 n° 200) confirmed that the subject involves a balancing between the good protected by
the criminal norm and the exigences related to the liability derogation. This balancing belongs
primarily to the Parliament and can be blamed by the Court just in case of manifest
unreasonableness.
A question referred to the legality principle – understood as synonym of principle of law
reserve – has been solved endly by the Court of Cassation, United Criminal Sections,
judgment 28 April 2004 n° 22645. The matter concerned a criminal norm, which punished
many alternative conducts, but made reference to a subordinate norm (a ministerial decree) in
order to specify the various conducts’ objects. The Court of Cassation held that it was a
criminal blank norm, which anyway did not clash with the law reserve principle, because the
primary norm described the illegal conducts and provided the respective penalties.
Positive aspects
A positive aspect, with regard to separation of powers, is represented by the severe selfrestraint adopted by the Constitutional Court about the scrutiny of the criminal politics
options made by the lawgiver.
Reasons for concern
A reason for concern is that, in the period under scrutiny, Italy has shown an increasing
sensitiveness in relation to the terrorism phenomenon, both national and international (see
Relazione del Ministro di giustizia and Relazione del Procuratore generale della Cassazione
per l’inaugurazione dell’anno giudiziario 2004 [Report of the Secretary of Justice and Report
of the main Attorney by the Court of Cassation for the opening of the legal year 2004], both
available in www.giustizia.it; see also Relazione del Ministro dell’Interno, Lo stato della
sicurezza in Italia, Roma, 15 agosto 2004 [Report of the Home Secretary, The state of
security in Italy], available in www.interno.it). Nevertheless in the Italian Penal Code there is
not a clear definition of what terrorism is; the respective criminal trials are generally pending
and no leading-cases are available.
Proportionality of criminal offences and penalties
Legislative initiatives, national case law and practices of national authorities
A legislative initiative influenced indirectly the proportionality relationship between offence
and penalty: legge 11 giugno 2004 n° 145, Modifiche al codice penale e alle relative
disposizioni di coordinamento e transitorie in materia di sospensione condizionale della pena
e di termini per la riabilitazione del condannato [Law 11 June 2004 n° 145, Modifications of
the Italian Penal Code] (in Official Journal 2004, n. 136) enlarged the objective conditions
which allow the offender to obtain suspended sentence: in fact actually the judge can suspend
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the sentence even though the inflicted penalty is totally longer than the period (two years),
which in the past prevented the judge from suspending sentence.
The proportionality of penalty with special regard to its enforcement has been analysed by the
Constitutional Court (judgment 5 December 2003 n° 350), which held that Article 47-ter § 1
(a) legge 26 luglio 1975 n° 354, Norme sull’ordinamento penitenziario e sull’esecuzione delle
misure privative e limitative della libertà [Law 26 July 1975 n° 354, Penitentiary legal
system] was not constitutionally lawful, because it did not provide that the detention at home
could be granted the sentenced mother and, under provided conditions, the sentenced father
also, who lived together with a son affected with a totally infirming handicap. In the previous
formulation, in fact, the norm clashed with the principle of reasonableness, because the
detention at home could be granted under two conditions (firstly, the sentenced person should
have been mother or father of a son under ten years old; secondly, the penalty – or the penalty
rest – to serve in prison should not have been longer than four years), which prevented the
judge from estimating the special psychophysical exigences related to a son affected with a
totally infirming handicap. The norm provided an unlike treatment for similar and comparable
family situations: the situation of the mother of a son under ten years old but relatively
autonomous at least from a physical point of view; and the situation of the mother of a
disabled son, which, apart from the age, needs lastingly to be supported.
The Court of Cassation, United Criminal Sections, judgment 26 April 2004 n° 23273 analysed
a question of proportionality with regard to a norm, which punished who carried an organized
activity of betting without authorization. The question of proportionality arose after a
sentence of the Court of Justice of the European Communities, which held that the norm
clashed with the principles of European Communities juridical system and that the national
judge should have examined if the norm really answered so prominent purposes to justify the
restrictions and if restrictions were in proportion to the purposes. On the contrary the national
judge should not have enforced the Italian criminal norm. With special regard to
proportionality, the Court of Cassation underlined that the penalty adequacy judgment
pertains to the political discretion of the lawgiver and not to the evaluation of the judge.
Positive aspects
Sentences of the Courts of law confirm that the principle of reasonableness plays a significant
role in the juridical system and that judges in general – not just the Constitutional Court –
restrain from adopting any position regarding criminal politics.
Reasons for concern
A reason for concern is that criteria followed by the lawgiver in the recent legislation do not
give any univocal direction about proportionality.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny, the so called Nordio Commission (Commissione Nordio),
charged to conceive a bill in Parliament of delegated legislation in order to reform the Italian
Penal Code, proposed a first scheme with regard to the general party of the Penal Code
(August 2004).
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Article 50. Right not to be tried or punished twice in criminal proceedings for the same
criminal offence
Right not to be tried or punished twice
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court (judgment 16th July 2004 n° 230) held that, when a person suffered a
period of preventive detention because of a fact he/she had been found not guilty by a final
judgment of (Article 649 Italian Code of Criminal Procedure), he/she has right to get fair
compensation because of undue detention (Article 314 Italian Code of Criminal Procedure).
In this case, there is the condition requested by the law to get fair compensation, namely a
final judgement which, declaring the preclusion dependent on the previous res iudicata,
implicitly ascertains the unlawfulness of the preventive measure adopted with regard to a
criminal action, which couldn’t have been exercised or continued. The expansive power of the
ne bis in idem principle is valid for preventive effects also and imposes to revoke immediately
the preventive measure, which has become unlawful because there are not its conditions any
more: the lack of obstacles to the exercise of the respective action (criminal and preventive at
the same time).
Positive aspects
In the period under scrutiny there are not positive aspects to be specially underlined with
regard to the right not to be tried or punished twice.
Good practices
In the period under scrutiny there are not good practices to be specially underlined with
regard to the right not to be tried or punished twice.
Reasons for concern
Italy is party to the 1990 Convention implementing the Schengen Agreement and has made
the reservation embodied in Article 55 (1)(a) of this Convention for the cases where the
offences would have been committed partly on its territory, but no information is available
with regard to the use of this reservation during the period under scrutiny.
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APPENDIX: CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN
UNION (O.J. C-364 OF 18.12.2000)
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Article 8: Protection of personal data

CHAPTER I: DIGNITY
Article 1: Human dignity
Human dignity is inviolable. It must be
respected and protected.

Article 2: Right to life
1. Everyone has the right to life.
2. No one shall be condemned to the death
penalty, or executed.

Article 3: Right to the integrity of the
person
1. Everyone has the right to respect for his or
her physical and mental integrity.
2. In the fields of medicine and biology, the
following must be respected in particular:
a) the free and informed consent of the person
concerned, according to the procedures laid
down by law,
b) the prohibition of eugenic practices, in
particular those aiming at the selection of
persons,
c) the prohibition on making the human body
and its parts as such a source of financial gain,
d) the prohibition of the reproductive cloning
of human beings.

Article 4: Prohibition of torture and
inhuman or degrading treatment or
punishment
No one shall be subjected to torture or to
inhuman
or
degrading
treatment
or
punishment.

Article 5: Prohibition of slavery and
forced labour
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced
or compulsory labour.
3. Trafficking in human beings is prohibited.

CHAPTER II: FREEDOMS
Article 6: Right to liberty and security
Everyone has the right to liberty and security
of person.

Article 7: Respect for private and family
life
Everyone has the right to respect for his or her
private and family life, home and
communications.

1. Everyone has the right to the protection of
personal data concerning him or her.
2. Such data must be processed fairly for
specified purposes and on the basis of the
consent of the person concerned or some other
legitimate basis laid down by law. Everyone
has the right of access to data which has been
collected concerning him or her, and the right
to have it rectified.

3. Compliance with these rules shall be
subject to control by an independent
authority.
Article 9: Right to marry and right to
found a family
The right to marry and the right to found a
family shall be guaranteed in accordance with
the national laws governing the exercise of
these rights.

Article 10: Freedom
conscience and religion

of

thought,

1. Everyone has the right to freedom of
thought, conscience and religion. This right
includes freedom to change religion or belief
and freedom, either alone or in community
with others and in public or in private, to
manifest religion or belief, in worship,
teaching, practice and observance.
2. The right to conscientious objection is
recognised, in accordance with the national
laws governing the exercise of this right.

Article 11: Freedom of expression and
information
1. Everyone has the right to freedom of
expression. This right shall include freedom to
hold opinions and to receive and impart
information and ideas without interference by
public authority and regardless of frontiers.
2. The freedom and pluralism of the media
shall be respected.

Article 12: Freedom of assembly and of
association
1. Everyone has the right to freedom of
peaceful assembly and to freedom of
association at all levels, in particular in
political, trade union and civic matters, which
implies the right of everyone to form and to
join trade unions for the protection of his or
her interests.
2. Political parties at Union level contribute to
expressing the political will of the citizens of
the Union.
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Article 13: Freedom of the arts and
sciences
The arts and scientific research shall be free of
constraint. Academic freedom shall be
respected.

Article 14: Right to education
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Article 18: Right to asylum
The right to asylum shall be guaranteed with
due respect for the rules of the Geneva
Convention of 28 July 1951 and the Protocol
of 31 January 1967 relating to the status of
refugees and in accordance with the Treaty
establishing the European Community.

1. Everyone has the right to education and to
have access to vocational and continuing
training.
2. This right includes the possibility to receive
free compulsory education.
3. The freedom to found educational
establishments with due respect for democratic
principles and the right of parents to ensure the
education and teaching of their children in
conformity with their religious, philosophical
and pedagogical convictions shall be respected,
in accordance with the national laws governing
the exercise of such freedom and right.

Article 19: Protection in the event of
removal, expulsion or extradition

Article 15: Freedom to choose an
occupation and right to engage in work

Everyone is equal before the law.

1. Everyone has the right to engage in work
and to pursue a freely chosen or accepted
occupation.
2. Every citizen of the Union has the freedom
to seek employment, to work, to exercise the
right of establishment and to provide services
in any Member State.
3. Nationals of third countries who are
authorised to work in the territories of the
Member States are entitled to working
conditions equivalent to those of citizens of the
Union.

Article 16: Freedom to conduct a
business
The freedom to conduct a business in
accordance with Community law and national
laws and practices is recognised.

Article 17: Right to property
1. Everyone has the right to own, use, dispose
of and bequeath his or her lawfully acquired
possessions. No one may be deprived of his or
her possessions, except in the public interest
and in the cases and under the conditions
provided for by law, subject to fair
compensation being paid in good time for their
loss. The use of property may be regulated by
law in so far as is necessary for the general
interest.
2. Intellectual property shall be protected.

1. Collective expulsions are prohibited.
2. No one may be removed, expelled or
extradited to a State where there is a serious
risk that he or she would be subjected to the
death penalty, torture or other inhuman or
degrading treatment or punishment.

CHAPTER III: EQUALITY
Article 20: Equality before the law

Article 21: Non-discrimination
1. Any discrimination based on any ground
such as sex, race, colour, ethnic or social
origin, genetic
features, language, religion or belief, political
or any other opinion, membership of a national
minority, property, birth, disability, age or
sexual orientation shall be prohibited.
2. Within the scope of application of the Treaty
establishing the European Community and of
the Treaty on European Union, and without
prejudice to the special provisions of those
Treaties, any discrimination on grounds of
nationality shall be prohibited.

Article 22: Cultural, religious and
linguistic diversity
The Union shall respect cultural, religious and
linguistic diversity.

Article 23: Equality between men and
women
Equality between men and women must be
ensured in all areas, including employment,
work and pay. The principle of equality shall
not prevent the maintenance or adoption of
measures providing for specific advantages in
favour of the under-represented sex.

Article 24: The rights of the child
1. Children shall have the right to such
protection and care as is necessary for their
well-being. They may express their views
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freely. Such views shall be taken into
consideration on matters which concern them
in accordance with their age and maturity.
2. In all actions relating to children, whether
taken by public authorities or private
institutions, the child's best interests must be a
primary consideration.
3. Every child shall have the right to maintain
on a regular basis a personal relationship and
direct contact with both his or her parents,
unless that is contrary to his or her interests.

Article 30: Protection in the event of
unjustified dismissal
Every worker has the right to protection
against unjustified dismissal, in accordance
with Community law and national laws and
practices.

Article 31: Fair and just working
conditions

The Union recognises and respects the rights
of the elderly to lead a life of dignity and
independence and to participate in social and
cultural life.

1. Every worker has the right to working
conditions which respect his or her health,
safety and dignity.
2. Every worker has the right to limitation of
maximum working hours, to daily and weekly
rest periods and to an annual period of paid
leave.

Article 26: Integration of persons with
disabilities

Article 32: Prohibition of child labour
and protection of young people at work

The Union recognises and respects the right of
persons with disabilities to benefit from
measures
designed
to
ensure
their
independence, social and occupational
integration and participation in the life of the
community.

The employment of children is prohibited. The
minimum age of admission to employment
may not be lower than the minimum schoolleaving age, without prejudice to such rules as
may be more favourable to young people and
except for limited derogations. Young people
admitted to work must have working
conditions appropriate to their age and be
protected against economic exploitation and
any work likely to harm their safety, health or
physical, mental, moral or social development
or to interfere with their education.

Article 25: The rights of the elderly

CHAPTER IV : SOLIDARITY
Article 27 : Workers' right to
information and consultation within the
undertaking
Workers or their representatives must, at the
appropriate levels, be guaranteed information
and consultation in good time in the cases and
under the conditions provided for by
Community law and national laws and
practices.

Article 28: Right
bargaining and action

of

collective

Workers and employers, or their respective
organisations, have, in accordance with
Community law and national laws and
practices, the right to negotiate and conclude
collective agreements at the appropriate levels
and, in cases of conflicts of interest, to take
collective action to defend their interests,
including strike action.

Article 29: Right of access to placement
services
Everyone has the right of access to a free
placement service.

Article 33: Family and professional life
1. The family shall enjoy legal, economic and
social protection.
2. To reconcile family and professional life,
everyone shall have the right to protection
from dismissal for a reason connected with
maternity and the right to paid maternity leave
and to parental leave following the birth or
adoption of a child.

Article 34: Social security and social
assistance
1. The Union recognises and respects the
entitlement to social security benefits and
social services providing protection in cases
such as maternity, illness, industrial accidents,
dependency or old age, and in the case of loss
of employment, in accordance with the rules
laid down by Community law and national
laws and practices.
2. Everyone residing and moving legally
within the European Union is entitled to social
security benefits and social advantages in
accordance with Community law and national
laws and practices.
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3. In order to combat social exclusion and
poverty, the Union recognises and respects the
right to social and housing assistance so as to
ensure a decent existence for all those who
lack sufficient
resources, in accordance with the rules laid
down by Community law and national laws
and practices.

Article 40: Right to vote and to stand as
a candidate at municipal elections

Article 35: Health care

Article 41: Right to good administration

Everyone has the right of access to preventive
health care and the right to benefit from
medical treatment under the conditions
established by national laws and practices. A
high level of human health protection shall be
ensured in the definition and implementation
of all Union policies and activities.

A high level of environmental protection and
the improvement of the quality of the
environment must be integrated into the
policies of the Union and ensured in
accordance with the principle of sustainable
development.

1. Every person has the right to have his or her
affairs handled impartially, fairly and within a
reasonable time by the institutions and bodies
of the Union.
2. This right includes:
a) the right of every person to be heard, before
any individual measure which would affect
him or her
adversely is taken;
b) the right of every person to have access to
his or her file, while respecting the legitimate
interests of
confidentiality and of professional and
business secrecy;
c) the obligation of the administration to give
reasons for its decisions.
3. Every person has the right to have the
Community make good any damage caused by
its institutions or by its servants in the
performance of their duties, in accordance with
the general principles common to the laws of
the Member States.
4. Every person may write to the institutions of
the Union in one of the languages of the
Treaties and must have an answer in the same
language.

Article 38: Consumer protection

Article 42: Right of access to documents

Union policies shall ensure a high level of
consumer protection.

Any citizen of the Union, and any natural or
legal person residing or having its registered
office in a Member State, has a right of access
to European Parliament, Council and
Commission documents.

Article 36: Access to services of general
economic interest
The Union recognises and respects access to
services of general economic interest as
provided for in national laws and practices, in
accordance with the Treaty establishing the
European Community, in order to promote the
social and territorial cohesion of the Union.

Article 37: Environmental protection

CHAPTER V: CITIZENS' RIGHTS
Article 39: Right to vote and to stand as
a candidate at elections to the European
Parliament
1. Every citizen of the Union has the right to
vote and to stand as a candidate at elections to
the European Parliament in the Member State
in which he or she resides, under the same
conditions as nationals of that State.
2. Members of the European Parliament shall
be elected by direct universal suffrage in a free
and secret ballot.

Every citizen of the Union has the right to vote
and to stand as a candidate at municipal
elections in the Member State in which he or
she resides under the same conditions as
nationals of that State.

Article 43: Ombudsman
Any citizen of the Union and any natural or
legal person residing or having its registered
office in a Member State has the right to refer
to the Ombudsman of the Union cases of
maladministration in the activities of the
Community institutions or bodies, with the
exception of the Court of Justice and the Court
of First Instance acting in their judicial role.

Article 44: Right to petition
Any citizen of the Union and any natural or
legal person residing or having its registered
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office in a Member State has the right to
petition the European Parliament.

Article 45
Freedom of movement and of residence
1. Every citizen of the Union has the right to
move and reside freely within the territory of
the Member States.
2. Freedom of movement and residence may be
granted, in accordance with the Treaty
establishing the European Community, to
nationals of third countries legally resident in
the territory of a Member State.

Article 46: Diplomatic and consular
protection
Every citizen of the Union shall, in the
territory of a third country in which the
Member State of which he or she is a national
is not represented, be entitled to protection by
the diplomatic or consular authorities of any
Member State, on the same conditions as the
nationals of that Member State.

CHAPTER VI : JUSTICE
Article 47 : Right to an effective remedy
and to a fair trial
Everyone whose rights and freedoms
guaranteed by the law of the Union are
violated has the right to an effective remedy
before a tribunal in compliance with the
conditions laid down in this Article. Everyone
is entitled to a fair and public hearing within a
reasonable time by an independent and
impartial tribunal previously established by
law. Everyone shall have the possibility of
being advised, defended and represented.
Legal aid shall be made available to those who
lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.

Article 48: Presumption of innocence
and right of defence
1. Everyone who has been charged shall be
presumed innocent until proved guilty
according to law.
2. Respect for the rights of the defence of
anyone who has been charged shall be
guaranteed.

Article 49: Principles of legality and
proportionality of criminal offences and
penalties
1. No one shall be held guilty of any criminal
offence on account of any act or omission

which did not constitute a criminal offence
under national law or international law at the
time when it was committed. Nor shall a
heavier penalty be imposed than that which
was applicable at the time the criminal offence
was committed. If, subsequent to the
commission of a criminal offence, the law
provides for a lighter penalty, that penalty shall
be applicable.
2. This Article shall not prejudice the trial and
punishment of any person for any act or
omission
which, at the time when it was committed, was
criminal according to the general principles
recognised by the community of nations.
3. The severity of penalties must not be
disproportionate to the criminal offence.

Article 50: Right not to be tried or
punished twice in criminal proceedings
for the same criminal offence
No one shall be liable to be tried or punished
again in criminal proceedings for an offence
for which he or she has already been finally
acquitted or convicted within the Union in
accordance with the law.

CHAPTER
PROVISIONS

VII:

GENERAL

Article 51: Scope
1. The provisions of this Charter are addressed
to the institutions and bodies of the Union with
due regard for the principle of subsidiarity and
to the Member States only when they are
implementing Union law. They shall therefore
respect the rights, observe the principles and
promote the application thereof in accordance
with their respective powers.
2. This Charter does not establish any new
power or task for the Community or the Union,
or modify powers and tasks defined by the
Treaties.

Article 52: Scope of guaranteed rights
1. Any limitation on the exercise of the rights
and freedoms recognised by this Charter must
be provided for by law and respect the essence
of those rights and freedoms. Subject to the
principle of proportionality, limitations may be
made only if they are necessary and genuinely
meet objectives of general interest recognised
by the Union or the need to protect the rights
and freedoms of others.
2. Rights recognised by this Charter which are
based on the Community Treaties or the Treaty
on European Union shall be exercised under
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the conditions and within the limits defined by
those Treaties.
Convention for the Protection of Human
Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the
same as those laid down by the said
Convention. This provision shall not prevent
Union law providing more extensive
protection.

Article 53: Level of protection
Nothing in this Charter shall be interpreted as
restricting or adversely affecting human rights
and fundamental freedoms as recognised, in
their respective fields of application, by Union
law and international law and by international
agreements to which the Union, the
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3. In so far as this Charter contains rights
which correspond to rights guaranteed by the
Community or all the Member States are party,
including the European Convention for the
Protection of Human Rights and Fundamental
Freedoms, and by the Member States'
constitutions.

Article 54: Prohibition of abuse of rights
Nothing in this Charter shall be interpreted as
implying any right to engage in any activity or
to perform any act aimed at the destruction of
any of the rights and freedoms recognised in
this Charter or at their limitation to a greater
extent than is provided for herein.
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