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PRELIMINARY REMARKS
The development of fundamental rights in Hungary in 2004 was conflicting.
1. Despite some positive developments both in the field of governmental programmes and
legislative efforts, the main concerns are still related to the situation of Roma.
1.1. Education.
Despite the Joint Inclusion Memorandum (JIM) prepared by the Hungarian
Government with the European Commission, Directorate-General for Employment
and Social Affairs, and the fact that the Ministry of Education in 2003 announced a
program to the decrease the number of Roma children in the “special schools”, the
Government acknowledges that there are still approximately 700 “special” schools
where Roma children are segregated in education. (5,8% of the pupils attending
primary school study in the special classes established for mentally handicapped
children. These special classes are tools of segregation: every fifth Roma pupil studies
in such classes. Researchers estimate the proportion of Roma students in the special
classes to 50-60%.)
1.2. Health care.
The life expectancy of the Roma is approximately 10 years shorter than the
Hungarian average. There are certain symptoms, which occur much more often
among Roma, as heart disease, cancer, anemia, or TBC. A recent study showed that
three-fourth of the adult Roma population suffers from some kind of illness.
1.3. Housing.
Housing of the Roma population is still of grave concern, not only because the
number of social houses decreased, but also because the Roma are disadvantaged in
their access to accommodation. The legislation allowing the notary to order evictions
without court order is primarily affecting Roma families. Although the courts tried to
ameliorate the effects of these provisions by introducing a moratorium on forced
evictions during the winter, it does not solve the problem that Roma are
disproportionately subjected to this measure.
1.4. Discrimination.
Despite the entering into force of the Act on equal treatment and the promotion of
equal opportunities, which provides a comprehensive protection system against direct
and indirect negative discrimination, harassment, unlawful segregation and
retribution, the discrimination against the Roma is still present. The public authority,
which should have been set up with overall responsibilities to ensure compliance with
the principle of equal treatment, is not working yet, and the practice of the courts
implementing the Act is also uncertain.
2. There are some other areas, where the situation also did not improve.
2.1. As to Article 1 and 24 of the Charter, despite the fact that 1,000,000 women and
children are affected by domestic violence, the Government was unable to introduce
a draft law for the restraint of the violent family member.
2.2. As to Article 4, despite repeated recommendations of CPT, HIV positive inmates in
penal institutions are still separated, and their rights are more limited.
2.3. As to Article 6, despite the modification of the rules of criminal procedure in spite of
the introduction of the bail (and the already existing home custody) has not led to an
attitude by the authorities restricting the personal liberty less than previously. The
courts in fear of fleeing in cases of almost every major crime offender felt necessary
the deprivation of liberty, and failed to examine the exact situation and the
circumstances indicating the probability of fleeing. In addition, the typical decision
ordering pre-trial detention is still full of generalisation, while laconic in reasoning.
It is also still a reason for concern that the Act on minor offences enables custody as a
main sanction. The duration of the custody may be from one to sixty days, thus as a
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final result can be longer, than the imprisonment imposed on the perpetrators of some
minor crimes; moreover the implementation of the custody may not be suspended.
3. In 2004 there were some new areas of concern as well, mostly related to the changed
jurisprudence of the Constitutional Court as major protector of fundamental rights in the
Hungarian constitutional order.
3.1. The previous very activist interpretation of constitutional rights by the Constitutional
Court in some cases became more restrictive this year. This was the case, when the
Court ruled on the use of firearms by policemen. The Court held that the provision
authorising the policeman to use firearm in order to apprehend or to prevent the
escape of a perpetrator of a crime against state or humanity is constitutional. With
this decision the Court revised the concept of their predecessors on the indivisibility
and absolute nature of the right to life and human dignity. Another similar case was
the decision of the Court, in which they found numerous provisions of the Criminal
Code concerning drug abuse unconstitutional. Those provisions have been
invalidated, which had been adopted by the current social-liberal government in
order to ease the strict rules introduced under the previous government. Persons
cultivating, acquiring, producing, exporting or importing drugs “without state
authorisation”, “for self purposes” and those "consuming drugs in group” could opt
for diversion, i.e. for subjecting themselves to preventive or medical treatment.
These types of conducts however are to be punished again, since the quoted terms
have been invalidated violating legal certainty.
3.2. The Constitutional Court also changed its jurisprudence concerning referendum. In
previous years the Court was very restrictive approving the constitutionality of
questions to be set for referendum. This year the Court approved two referenda,
which were supported by the parliamentary opposition parties. The first one was on
the issue of double citizenship of ethnic Hungarians living in the neighbouring
countries. The World Alliance of Hungarians (Magyarok Világszövetsége) in 2003
initiated a signature collection. The signature collection form, which was authorised
by the National Election Committee (Országos Választási Bizottság) [hereinafter
OVB] contained the following question: “Do you agree that the Parliament should
pass a law allowing Hungarian citizenship with preferential naturalisation to be
granted to those – at request – who claim to have Hungarian nationality, do not live
in Hungary and are not Hungarian citizens, and prove their Hungarian nationality by
means of a “Hungarian identity card” issued pursuant to Article 19 of Act LXII of
2001 or in another way to be determined by the law, which is to be passed?” The
OVB – after examining its compliance with the Constitution and the Act on national
referenda (Act no. III of 1998 – 1998. évi III. törvény) – adopted a decision
providing the authentication. Against the decision objections were submitted: the
petitioner alleged the violation of the non-discrimination clause of the Constitution,
and claimed that the referendum would be contrary to several international treaties,
to which Hungary is party to (bilateral treaties, the European Convention on
Citizenship, the Peace Treaty of Trianon), and finally, the wording of the question
contains expressions (like naturalisation) that requires special knowledge, which
cannot be expected from a voter. These objections were considered and rejected by
the Constitutional Court in its decision 5/2004. (III. 2.) AB határozat. As concerns
the violation of Article 5 (prohibition of discrimination) of the European Convention
on Citizenship the majority opinion cited the commentary and the practice of the
contracting states to show that the preferential naturalisation would be acceptable
under the Convention. The Court found that the Hungarian affiliation provides a
sufficient reason to the benefits afforded by the future act and the differentiation
among national Hungarians and others is not arbitrary, thus it would not violate
Article 70/A of the Hungarian Constitution. Finally, the requirement of clarity – in
the view of the justices – applies only on grammatical issues, e.g. whether the
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question can be answered only with yes or no. Justice Kukorelli dissented to which
Chief Justice Holló joined.
The referendum took place on 5 December 2004. For being conclusive 25 % of all
voters should give the same answer to the question. This time – according to the
official results of the OVB – 18.9 % of all voters supported, while 17.75 % of all
voters voted against the preferential naturalisation of ethnic Hungarians abroad.1
Besides the question of double citizenship, voters could express their views on the
privatisation of hospitals, to determine whether they agree to halt the privatisation
process of hospitals and other health care institutions. The exact wording of the
question asked was the following: “Do you agree that public health service providers
and hospitals should remain in state and local government ownership, and that
Parliament should therefore repeal the law which is inconsistent with this?”
According to Article 28/C Section 6 of the Constitution a referendum is conclusive
when more than 50 % of the votes of the citizens voting are valid, but at least more
than 25 % of all eligible voters give the same answer in the referendum. The
referendum has not been conclusive this time, since 37,48 % of voters have turned
out, but only 23,88 % have given a positive answer. It is to be noted that the
Constitutional Court declared the question as constitutional, despite the fact, that
when deciding on privatisation, voters had to decide whether to strike down a law
that has already been invalidated by the Constitutional Court on formal grounds in its
decision 63/2003. (XII. 15.) AB határozat.
3.3. In 2004 the Court ruled its first decision concerning EU law. On April 5, 2004 the
Hungarian Parliament enacted a law (hereinafter the Surplus Act) on measures
concerning agricultural surplus stocks. This legislation was intended to implement
Commission Regulation (EC) No 1972/2003 of 10 November 2003 on transitional
measures to be adopted in respect of trade in agricultural products on account of the
accession (as amended) and Commission Regulation (EC) No 60/2004 of 14 January
2004 laying down transitional measures in the sugar sector (as amended). The law
was not promulgated by the President of the Republic, as he submitted it to the
Constitutional Court for “review of unconstitutionality”. The Constitutional Court
agreed with the President that the Surplus Act is unconstitutional for being contrary
to the requirement of legal certainty.2 Under the long established tradition of the
Constitutional Court it follows from the Constitution’s definition of Hungary being a
rule of law state that legal certainty, including fair lead time and non-retroactivity,
shall be observed.
The Hungarian Constitutional Court was certainly aware of the problem that finding
unconstitutional and inapplicable a Hungarian Act overrule a set of Regulations. It
stated that its decision is concerned neither the validity of Union norms, nor the
interpretation of Union norms. It found the Hungarian Act severable from the
Regulations as “the Regulations determine the obligations of the new member states
and not those of the citizens of the new member states; the Hungarian Act is
intended to carry out (implement) the EU Regulations”; the Surplus Act refers at
several points to the Regulations; the complained provisions of the submission are
not the translation, promulgation of the Regulations but the realisation of the goals of
the Regulations with the means of Hungarian legislation.
4. It is a positive development concerning the implementation of EU law that the President
of the Republic has sent back for reconsideration the Act adopted by the Parliament on 14
December 2004 on public procurements. The reason for the President’s political veto was
that the Act exempts from the mandatory public procurement procedure companies
exclusively owned by the municipalities. In the view of the President this beneficial
treatment in allocating public duties is in violation with the Community law. The
1
2

The results are available at: www.valasztas.hu
Constitutional Court decision 17/2004. (V. 25.) AB
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exception provided for municipality owned companies is not recognised by the
Community law. The bill was not supported by the Government either, as the Ministry of
Justice found that the law would narrow down the scope of the Act on public
procurements. The amendment was criticised by the European Commission as well (in its
letter of 21 October 2004 it held that the proposed solution is not reconcilable with the
laws of the European Union, and the adoption of the law might result in a procedure
brought against Hungary before the European Court of Justice, and the state can be
excluded from applying for EU funds.)
5. Another positive development is, that from 1 January 2005 there will be no mandatory
military service. In Hungary; the army will be organised on contractual basis. The
Parliament adopted a new act on national defence (Act no. CV of 2004 – 2004. évi CV.
törvény a honvédelemről), and Article 70/H of the Constitution was modified
accordingly. There are personal and financial duties relating to national defence. The
personal duties include military and labour services, and help in civil defence. Mandatory
military service can be ordered with absolute majority in case of national crisis or
preceding state of defence. The duty applies to all Hungarian men between age of 18 and
40, who resides on the territory of the country. Civil service is available as well. The
financial duty applies to all persons, both natural and legal, residing on the territory of
Hungary regardless of nationality.
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CHAPTER I : DIGNITY
Article 1. Human Dignity
Legislative initiatives, national case law and practices of national authorities
The daily newspaper Blikk has reported on the tragic death of the Hungarian footballer Miklós
Fehér by publishing the picture taken during the death struggle of the deceased on the front
page violating his human dignity, his right to protect his personal portrayal and personal
rights. In his Communiqué the Data Protection Ombudsman held that the publishing of the
shocking pictures led to the trampling of personal rights and hurt the pious feeling of merciful
people as well. He stressed that increasing the number of sold copies of a newspaper does
never constitute sufficient grounds for rights infringements.
The Data Protection Ombudsman emphasized that the freedom of press is not a constitutional
right functioning in itself but it can only operate in accordance with the protection of personal
rights. He called the attention of journalists to the importance of moderation, empathy and
respect of personal rights.
Reasons for concern
On December 13, 2004 the Hungarian Constitutional Court found numerous provisions of the
Criminal Code concerning drug abuse unconstitutional and as such declared them null and
void. Justice Erdei writing for the majority held that there is no constitutional “right to
intoxication”.
Those provisions have been invalidated, which had been adopted by the current social-liberal
government in order to ease the strict rules introduced under the previous government.
Persons cultivating, acquiring, producing, exporting or importing drugs “without state
authorization”, “for self purposes” and those “consuming drugs in group” could opt for
diversion, i.e. for subjecting themselves to preventive or medical treatment. These types of
conducts however are to be punished again, since the quoted terms have been invalidated. In
the view of the majority the state cannot stand by inactively, but has to take measures against
the spreading of drug use.
According to the Constitutional Court a number of the articles invalidated were in collision
with the provisions of international conventions concerning the rights and interests of
children. According to the majority of the judges a provision that allows for those between 18
and 21 handing over drugs to individuals below 18 in the course of joint consumption, to opt
for a compulsory preventive or medical treatment rather than serving prison sentence, is
unconstitutional. Similarly the Court has held that a person under 18 handing over a low
amount of light drugs for the purposes of joint use in a protected area, then he or she is to be
sentenced up to five years imprisonment. In practice this means that in case a high school
student is passing over some marihuana to his or her classmates in a toilet inside the school,
then this student is risking a five-year prison sentence. The Constitutional Court held so in the
name of children’s rights. The decision immediately on the day of publication caused a public
outcry, since it is more than debatable whether it is in the interest of minors if the only
sanction applicable is prison sentence, from which no derogation is possible. The Hungarian
Civil Liberties Union immediately objected to the decision. According to the NGO the
Constitutional Court invalidated those provisions which made it possible for judges to
differentiate between cases when the perpetrator is selling drugs and making profit out of it,
from cases where young people who are not dealers, are sharing drugs and consuming it in
common. Moreover, as the Hungarian Civil Liberties Union’s representative pointed out, the
decision is founded primarily on prejudices, misbelieves and moral convictions.
In addition, the Constitutional Court pointed out certain instances of unconstitutional
omission and also stated that the discrepancies between the Criminal Code and Governmental
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Decrees implementing it are infringing legal stability and security. The Court called upon the
legislator to cease these unconstitutional omissions. At the same time the Constitutional Court
rejected many petitions concerning the general liberalization of drug use.
Justices Mihály Bihari and István Kukorelli dissented. According to Justice Bihari the
Constitutional Court exceeded its powers and codified law, or at least performed certain
corrections in lawmaking by extending the scope of penalized conduct. In Justice Kukorelli’s
view it happened for the first time in the history of Hungarian constitutional adjudication that
the Constitutional Court made certain acts criminally punishable with immediate effect, where
the need of establishing criminal liability of perpetrators has not been clearly proven in the
eyes of the legislators. Justice Kukorelli also noted that a neutral state shall not make moral
choices based on the social traditions of a given practice and shall not differentiate between
certain behaviors on the basis of whether these are widespread (like smoking or alcohol
consumption) or not (according to the majority allegedly drug use falls into that latter
category). Justice Kukorelli even contests the allegations of his colleagues stating that only a
narrow group of people is using drugs. According to a 2000 survey 21,5 % of pupils between
15-17 have already tried some kinds of drugs. Moreover, in his view the Constitutional Court
failed to take into consideration that 10, 4 % of deaths are caused by alcohol and 19,6 % of
deaths are the result of smoking.
Article 2. Right to life
Rules regarding the engagement of security forces (use of firearms)
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court in its Decision 9/2004. (III. 30.) AB határozat ruled on the use of
firearms by policemen. The Court held that the provision of the Act no. XXXIV. of 1994 on
the Police (1994. évi XXXIV. törvény a rendőrségről) authorizing the policeman to use
firearm in order to apprehend or to prevent the escape of a perpetrator of a crime against state
or humanity is constitutional. The petitioners claimed that the use of firearms is contrary to
the right to life. The use of firearms includes two different situations. First, when someone
fails to comply with the policeman’s order to lay down the weapon or other dangerous object
on him, and his behaviour suggests that he would use them directly against humans. This
provision was held to be partially unconstitutional. According to the Court, the words “or
other dangerous object” are too vague and allow great variety of broad interpretations. The
second set of cases is where the policeman intends to catch the perpetrator of crimes against
state or humanity and life, or to prevent the violent rescue or escape of such persons.
According to the jurisprudence of the Constitutional Court, the state can permit the intentional
taking of life where the law tolerates the choice between human lives. The perpetrator of a
crime against state or humanity does not necessarily threaten the right to life of others. The
provisions allowing the use of firearms in these situations were held to be unconstitutional.
However, the justices made an exception under the established rule of the Constitutional
Court and found that it is constitutionally permissible to use firearms in order to catch or
prevent the escape of a person who intentionally killed another human. The earlier
commission of a crime does not in itself mean a direct threat to lives and that is why it is not
reasonable to endanger the life of the perpetrator. The justices also noticed the contradiction
that taking the life of the perpetrator is not capable to protect other lives. The majority opinion
emphasizes that they had to take a stand on the issue whether it is constitutionally permissible
to endanger a life when it is not aimed to prevent threatening others. The legal situation of the
person threatened by a policeman is special, if that person killed someone before. From the
right to life – says the Court’s argumentation – follows the requirement that a decision must
be made on the legal responsibility of the person taking the life of another, and for this his
presence is needed, which can be assured by arresting him. The justices states that “who
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violates the right to life by taking other person’s life … takes the risk … of putting his own
life into danger.”
The petitioners also challenged the constitutionality of the provision permitting police officers
to use firearms in order to “prevent from escaping, from being freed by violence or to catch a
person apprehended, under arrest because of the perpetration of a criminal offence or kept
captive on the basis of a judicial order.” The Constitutional Court held that the legislator had
created the necessary legal background fro guaranteeing the rights of the persons captured. In
case of an omission on the side of the state authorities, which makes it possible for the
detained person to escape no firearms may be used. Therefore, the Court held that any
provision violating this rule is unconstitutional. The justices, however, upheld the
constitutionality of the provision that allows for the use of firearms in case someone tries to
be freed by violence, since it necessarily involves an act of aggression.
Chief Justice András Holló, to whom Justice István Kukorelli joined, dissented. They claimed
that both allowing hunting those who committed murder before and accepting killing a person
as a possible result of using coercive instruments create the statutory possibility of the
arbitrary deprivation of life, which is contrary to the Constitution. It seems that with this
decision the majority of justices revised the concept of their predecessors on the indivisibility
and absolute nature of the right to life and human dignity.
Domestic violence (especially as exercised against women)
Legislative initiatives, national case law and practices of national authorities
The Government adopted a decision on the mid- and long-term implementation of the goals of
the social prevention of crime.3 The decision mentions the need for specialised measures in
order to effectively combat domestic violence. It defines two objectives: the need for
regulation enabling the state authorities to interfere for the protection of the victims of
domestic violence; and the need for law providing the possibility of the restraint of the violent
person. Civil organisations – like the Nők a Nőkért Együtt az Erőszak Ellen Egyesület
(NANE), Habeas Corpus Munkacsoport, Diplomás Nők Magyarországi Szövetsége,
Igazságosság és Esélyegyenlőség a Nemek Között Egyesület (IgEN), Ombudsnő
Programiroda, Közéleti Roma Nők Egyesülete, Női és Gyermekjogi Kutató és Oktató
Központ, NőTárs Közhasznú Alapítvány – urged the Government to introduce the bill to the
Parliament modifying the current code on the criminal procedure: they emphasised that the
authorities must be given the opportunity to keep the violent family member away from his
relatives without a lengthy criminal procedure. In spring 2004 the Government introduced the
bill, which was later withdrawn, because constitutional concerns were raised about the
possibility of removing somebody from his home without a court order.
In spring 2004 the Ministry for Equal Opportunities and the Ministry of Interior launched a
campaign to raise public awareness in relation to domestic violence. According to the official
estimations approximately 1,000,000 women and children are affected by domestic violence.4
The Minister of Equal Opportunities emphasised: domestic violence cannot be considered as a
private matter of families, and the main problem is that the society forgives the perpetrators.
Domestic violence is present in both poor and rich families; no specially affected group of the
society is identifiable. The main focus of the campaign is on distributing the numbers of a
help desk and on maintaining an effective network of assistance for those who have become
victims of domestic violence.
In December 2004 the Ministry of Justice, the Ministry of Interior and the Ministry of Youth,
Family and Social Affairs and Equal Opportunities before submitting it to the Parliament,
3

1009/2004. (II. 26.) Kormány határozat
According to the survey of the National Criminology Institute (Országos Kriminológiai Intézet) in
Hungary at least 141,000 people became a victim of sexual harrassment in his/her childhood, and more
than 1,000,000 adult was regularly or occassionally brutally beaten as a child. Published on Metro
Online, 20 April 2004
4
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announced a new version for the restraint of the violent family member:5 The restraint –
according to the proposal – restricts the accused person’s right to freedom of movement, and
his/her right to choose the place of living freely. The person under the scope of a restraint
order has to leave the flat, house – regardless of his/her other rights relating to that –, the area
defined by the court, and cannot return there during the period determined by the court. The
court can issue a restraint order if there is no ground to order the accused’s pre-trial detention,
but it is probable that he/she would disturb or threaten the victim; or if the interrogation of a
minor is necessary, and the accused – living in the same household – would adversely
influence him/her.
The restraint of a person can be ordered also by the authorities dealing with minor offences,
either on the motion of the victim (harassment or breach of domicile) or ex officio (dangerous
threatening or disorderly conduct). The restraint ordered in such cases can last for maximum
ten days, similarly to the restraint ordered by a court. The latter can be prolonged once – with
ten more days.
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Hungarian Parliament promulgated Protocol No. 13 to the Convention for the Protection
of Human Rights and Fundamental Freedoms, concerning the abolition of the death penalty in
all circumstances through Act III of 2004 (2004. évi III. törvény). The representative of the
Republic of Hungary signed the Protocol in May 2002, and Parliament Decision No. 63/2003.
(63/2003. (VI. 3.) OGY határozat) ratified it. The adoption of Protocol No. 13 has no legal
impediments. It is in line with the Hungarian Constitutional Court's decision 23/1990. (X. 31.)
AB határozat on the abolition of the death penalty. The commentary of the Act III of 2004
makes reference to Article 2 of the Charter.
Legislative initiatives, national case law and practices of national authorities
The Minister for Equal Opportunities stressed the importance of decreasing the number of
abortions. Her primary objective is to prevent unwanted pregnancies rather than sanction
doctors or women seeking abortion. The focus should be on the reinsertion of sex education
into the educational system, she emphasized.
Article 3. Right to the integrity of the person
Breaches of the right to the integrity of the person (general)
Legislative initiatives, national case law and practices of national authorities
In line with Directive 90/219/EEC on the contained use of genetically modified microorganisms and its later modifications; Regulation (EC) No 1829/2003 of the European
Parliament and of the Council of 22 September 2003 on genetically modified food and feed
and Directive 2001/18/EC of the European Parliament and of the Council of 12 March 2001
the Hungarian Government adopted Government Decree 132/2004. (IV. 29.) on the
Authorization Procedures of Techniques of Genetic Modification and on the Exchange of
Information with the European Commission during the Procedures (132/2004. (IV. 29.)
Korm. rendelet a géntechnológiai tevékenység engedélyezési eljárási rendjéről, valamint az
eljárás során az Európai Bizottsággal való kapcsolattartásról)
5

No. of the document: IM/BÜNT/2004/681. It is available on the website of the Ministry of Justice:
www.im.hu
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Rights of the patients
Legislative initiatives, national case law and practices of national authorities
The Act CLIV of 1997 on Health Care (1997. évi CLIV. törvény az egészségügyről) contains
the rights of patients, such as right to health care, to human dignity, access to documents, to
reject treatment, etc. In order to inform patients about their rights and to enforce these
effectively the Act lays down the rules concerning the Patients' Rights Representation System.
Acting within the framework rules of the Act Government established the Patients' Rights,
Care Rights and Children's Rights Public Foundation by Government Decision 2234/2003.
(X. 1.) (2234/2003. (X. 1.) Korm. hat.). Altogether 85 representatives are employed and
registered at the Public Foundation. The conditions of the operation of representatives are
regulated by Decree 1/2004. (I.5.) of the Ministry of Health, Social and Family Affairs
(1/2004. (I.5.) ESZCSM rendelet)
Most of the complaints are initiated because of violations of human dignity and the lack of
information. 14 % of the cases deal with the issue of access to documents. Despite numerous
court decisions finding against hospitals and doctors, health care institutions still violate this
right of the patient.
Reasons for concern
In June 2004 a patient died in the hospital of Szeged, because his documents of two patients
were exchanged. The old man was operated by mistake, and as a consequence of the
operation he died. The same hospital reported another change two weeks after the above
mentioned incident. This time a woman was transferred by mistake to another institution.
Both the Ministry for Health and the hospitals consider that a handband containing the basic
information on the patient would solve the problem. However, many raise data protection
concerns, and the Data Protection Ombudsman has not revealed his position on this issue yet.
Article 4. Prohibition of torture and inhuman or degrading treatment or punishment
Conditions of detention and external supervision of the places of detention
Penal institutions
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In June 2004 the Government authorized the publication of the report of the Council of
Europe’s Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) following its visit to Hungary from 30 May to 4 June 2003.
Conditions of detention. The CPT recommended, among other measures, that improvements
should be made in some police stations with regard to access to natural light and ventilation,
sleeping arrangements for remand prisoners, and granting access to toilets at any time of day
or night. The CPT also recommended that all remand prisoners held in police stations should
be provided with some form of activities as well as at least one hour of outdoor exercise every
day.6
With regard to the establishments under the authority of the Ministry of Justice, the CPT
noted that overcrowding remained one of the most serious problems facing the prison system.
Between the 1999 and the 2003 visits, Hungary’s prison population has grown from 15,202 to
6

Report to the Hungarian Government on the visit to Hungary carried out by the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT). CPT/Inf (2004) 18, point 1219.
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17,506; during the same period, the overall capacity of the prison estate has also increased,
but at a lower rate than the prison population (namely from 10,068 to 11,163). As a
consequence, the occupancy rate for the prison estate rose from 151 % to 157 %. The
Hungarian Government in its response to the CPT’s report pointed out that prison population
was reduced by 1,331 persons (7.4%) as a result of new measures in criminal policies. The
capacity of prison establishments was reduced by 90 places; however, this is just a temporary
drop caused by refurbishment work underway in two establishments. When the projects have
been completed, the prison system will gain an additional 291 places meeting current
standards. In spite of the temporary drop in capacity, the utilisation index of the prison system
went down from 157 % to 145 %.7
As a positive fact – besides recommending a review of the training needs of staff, especially
in Unit III, and urging the authorities to make additional efforts to reduce cell/dormitory
occupancy rates and improve ventilation in Unit III. –, CPT was able to conclude, that
prisoner accommodation in Unit III of the Budapest Remand Prison was provided in two
buildings, which were well kept and impeccably clean. Overall, material conditions of
detention in the unit were of a high standard in terms of access to natural light (due to large
windows), artificial lighting, cell-furnishings, and in-cell sanitation (lavatory, washbasin and in several cells - a shower). There were also well-equipped communal shower facilities.
Conditions such as those described above could well serve as a model in the context of the
development plans for penal institutions in Hungary. Furthermore, the CPT found that overall;
Unit III had a good range of facilities for collective use.8
Ill-treatment. The CPT was concerned that staff in the fourth District Police Station in
Budapest openly carried truncheons and/or tear gas canisters in detention areas. Regarding the
presence of police officers during medical examinations, the CPT already pointed out in 1994
and 1999 that it is essential for all medical examinations of persons in police establishments
to be conducted out of the hearing and - unless the doctor concerned requests otherwise in a
particular case - out of the sight of police officers. The information gathered during the 2003
visit clearly indicated that this requirement was still not being met despite the Hungarian
authorities’ claim that "police doctors do their best" in this respect (cf. page 10 of CPT/Inf
(2001) 3). In the Hungarian Governments response to the report it stressed, that while patients'
sense of decency is respected, there is also a need to consider requirements related to guarding
and personal security, for which the head officer of the guard, rather than the doctor, is
responsible. A Hungarian regulation in effect since 2001 is formulated in a reverse logical
sequence: as a rule, staff are present at the screening but may be absent in exceptional cases.
The regulation says that unless otherwise warranted by requirements related to guarding and
personal security, it is possible, at the detainee's or the doctor's request, to conduct the
medical examination out of the hearing and, if possible, of the sight of custodial staff.
Decision on this matter lies with the head of guard.9
With regard to the establishments under the authority of the Ministry of Justice, allegations of
ill-treatment by staff were received from detainees at Unit III of the Budapest Remand Prison.
These allegations concerned beatings of inmates by prison guards in the disciplinary section,
and “verbal abuse and other forms of disrespectful or provocative behaviour; it was clear that
prisoners were afraid or reluctant to speak openly to the delegation about this subject”. The
CPT recommended that the prison management should deliver a clear message to custodial
staff of this unit that such behaviour is not acceptable and would be dealt with severely. In its
response the Hungarian Government stated that in the period 2002-2003 a total of 18 cases
were brought against 17 persons of all staff employed there for well-grounded suspicion of
7
8

CPT/Inf (2004) 18, point 32 ; in reply CPT/Inf (2004) 19, on points 32-33. (also further details)
CPT/Inf (2004) 18, points 36-44.

9

CPT/Inf (2004) 18, points 11, 23.; Response of the Hungarian Government to the report of the
European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT) on its visit to Hungary from 30 May to 4 June 2003, 17 June 2004, CPT/Inf (2004)
19.
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commission of the crime "ill-treatment in an official procedure". Of the 18 cases, 14 were
initiated by the head of the establishment. 83.33% of the criminal proceedings launched were
discontinued without establishing that the suspects had committed a crime. Three cases are
still pending. There is evidence to the effect that such acts are rarely committed at this
establishment and most complaints by detainees are unconfirmed. The management of the
establishment always takes strict action against the potential perpetrators if suspicion arises
that such or similar events may have been committed.10
Health care. The CPT welcomed the development, that the CPT’s delegation was informed
about: according to a new practice introduced in January 2003, HIV testing in Hungarian
prisons is now performed on a voluntary basis (in addition to anonymous screening along
community lines). However, from the information received during the visit, the CPT’s
delegation was unable to form a clear idea as to the procedure followed in respect of prisoners
diagnosed HIV positive. As the CPT was able to assess, it would appear that the segregation
policy already criticised in the 1999 report (cf. paragraph 121 of CPT/Inf (2001) 2) was still
being applied in 2003.11
Legislative initiatives, national case law and practices of national authorities
A human rights NGO, the Hungarian Helsinki Committee made a visit to the National Lawenforcement Institute at Állampuszta [Állampusztai Országos Büntetés-végrehajtási Intézet].
The Committee, after hearing a dozen of complaints of the detainees, concluded that despite
the facility is well-equipped from a medical aspect, some detainees did not receive the
adequate and necessary medical treatment.12
Positive aspects
ECRI recognized that Public prosecutors regularly visit prisons to check the living conditions
of the detainees. During such visits, detainees have the opportunity to complain to the public
prosecutor about any abuse committed by a member of the staff.13
Reasons for concern
According to the CPT’s recommendations, being infected with HIV is not to be used as a
justification for separating people. The CPT therefore recommended that Hungarian
authorities after each visit of its committee to Hungary to bring their HIV policy into line with
relevant international standards.14 Article 18 of the 19/1995. (XII. 13.) Decree of the Minister
of Interior on the regulation of police detention establishments (19/1995. (XII. 13.) BM
rendelet a rendőrségi fogdák rendjéről), Article 39 of 6/1996. (VII. 12.) Decree of the
Minister of Justice on the execution of imprisonment and pre-trial detention (6/1996. (VII.
12.) IM rendelet a szabadságvesztés és az előzetes letartóztatás végrehajtásának szabályairól),
and Article 38 of 7/2000. (III. 29.) Joint Decree of the Minister of Interior and the Minister of
Justice on the detailed rules for detention and detention substituted for a fine (7/2000. (III.
29.) IM-BM együttes rendelet az elzárás, illetőleg a pénzbírságot helyettesítő elzárás

10

CPT/Inf (2004) 18, point 34-35 ; in reply CPT/Inf (2004) 19, on points 34-35-36.
CPT/Inf (2004) 18, point 47. See also the communication of TASZ at reasons for concern
12
Magyar Helsinki Bizottság. Jelentés az Állampusztai Országos Büntetés-végrehajtási Intézetben tett
látogatásról Budapest, 2004. március 16. [Hungarian Helsinki Committee’s report on its visit to the
National Law-enforcement Institute at Állampuszta]. pp. 11-12
13
Third report on Hungary of the European Commission against Racism and Intolerance. Strasbourg, 8
June 2004. Article 87.
11

14

§§ 121-122 of the Report to the Hungarian Government on the visit to Hungary carried out by CPT in 1999.
http://www.cpt.coe.int/reports/inf2001-02en.pdf; and CPT/Inf (2004) 18, point 47
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végrehajtásának részletes szabályairól) prescribing the segregation of HIV positive convicts
still do not comply with the aforesaid recommendation.
A human rights NGO, the Hungarian Civil Liberties Union (HCLU) [Társaság a
Szabadságjogokért (TASZ)] in its communication on 12th October 2004 called the attention
on the still existing practice regarding the segregation of HIV positive detainees. The HIV
positive inmates in Tököl prison are not allowed to use common facilities (e.g. library,
refectory) or to participate in collective programs. Respective the fact, that the HIV virus is
not infecting by the ways of everyday contact, the segregation realizes a unnecessary and
disproportionate restriction of the human rights of the concerned detainees. TASZ made a
petition to the Constitutional Court in the case.15
Institutions for the detention of persons with a mental disability
Legislative initiatives, national case law and practices of national authorities
The Hungarian Helsinki Committee concluded in its report on a visit to the Justice Monitoring
and Psychiatric Institute [Igazságügyi Megfigyelő és Elmegyógyító Intézet, IMEI]16 that the
material conditions of the detention are not adequate due to owercrowding and to the bad
condition of some parts of the building. The Director General of Hungarian Prison Service did
not dispute this notice, but declared that the Prison Service is taking continuously efforts to
change the situation.17
Fight against the impunity of persons guilty of acts of torture (Convention against torture
(1984), Article 5)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
On 16 December 2003 the European Court of Human Rights has brought a judgment in the
case of Kmetty v. Hungary (application no. 57967/00). The Court held unanimously that there
had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the
European Convention on Human Rights on account of the failure to carry out an effective
investigation into the applicant's allegations of ill-treatment.
On 22 December 1998, following a bomb alert, the police ordered everyone inside the market
hall to evacuate the building. The applicant and several others refused to comply with the
police's instructions. The applicant asserted that the police officers grabbed him in such a way
that he fell to the ground, and that he was taken to the basement of the police station, where at
least four police officers repeatedly beat him; he was subsequently placed in a cell for about
three hours before being released. The Court found it impossible to establish on the evidence
before it whether or not the applicant's injuries had been caused by the police's exceeding the
force necessary to overcome his resistance to a lawful police measure, either while
immobilizing him and taking him to the police station or during his time in custody.
However, the Court reiterated that where an individual raised an arguable claim that he had
been seriously ill-treated by the police unlawfully, the authorities were under an obligation to
carry out an effective investigation capable of leading to the identification and punishment of
15

Communication
to
the
press
of
TASZ
on
12th
October
2004.
http://www.tasz.hu/dl.php?type=mm&goto=194
16
The IMEI is the only institute in Hungary where forced psychiatric treatment and provisional forced
psychiatric treatment is carried out.
17
The joint report of the Hungarian Helsinki Committee and the Foundation for the Rights of Mentally
Disabled on their visit to the Justice Monitoring and Psychiatric Institute submitted to the Director
General of Hungarian Prison Service together with the remarks of the director-professor of the IMEI.
17-18 December 2003 (A Magyar Helsinki Bizottság és a Központ a Mentális Sérültek Jogaiért
Alapítvány közös jelentése az Igazságügyi Megfigyelő és Elmegyógyító Intézetben tett látogatásról a
BVOP parancsnokának és az IMEI főigazgató főorvosának észrevételeivel. 17-18 December 2003.)
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those responsible. In the applicant's case, however, the Court found that there was
inexplicable shortcoming in the proceedings, which had deprived the applicant of any
opportunity to challenge the suspects' version of the events. In the absence of a thorough and
effective investigation, the Court concluded that there had been a violation of Article 3 of the
ECHR.
On 20th June 2004 the European Court of Human Rights has brought a judgment in the case
of Balogh v. Hungary (application no. 47940/99). The Court held by four votes to three, that
there had been a violation of Article 3 (prohibition of inhuman or degrading treatment) of the
European Convention on Human Rights.
The applicant, Sándor Balogh, is a Hungarian national who was born in 1958 and lives in
Miskolc, Hungary. He is of Roma ethnic origin. On 9 August 1995 Mr Balogh was taken to
Orosháza Police Station, where he was questioned for two hours concerning the whereabouts
of a number of fuel vouchers which he and others had allegedly stolen. He claimed that one of
the police officers repeatedly slapped him across the face and left ear while the other punched
him on the shoulder. On 14 August 1995 an operation was carried out to reconstruct the
applicant’s ear drum which had been damaged as a result of a traumatic perforation. Three
medical reports stated that he had sustained a traumatic perforation of the left tympanic
membrane. His injury was described, in a follow-up medical report, as “low-to-medium-grade
loss of sound perception” in the left ear. As of 1 August 1996 the applicant’s working
capacity was declared to have diminished by 50% on account of asthma bronchiale and
impaired hearing. He was therefore unable to have his lorry driver’s licence renewed or to
obtain employment as a driver. He applied unsuccessfully for compensation.
It could not be overlooked that independent investigations were carried out into the
applicant’s allegation. However, it still remained the case that the authorities had not provided
any plausible explanation for the cause of the applicant’s injury.
The Court reiterated that, in respect of a person deprived of his liberty, any recourse to
physical force which had not been made strictly necessary by his own conduct diminished
human dignity and was, in principle, an infringement of Article 3. The requirements of an
investigation and the undeniable difficulties inherent in the fight against crime could not
justify placing limits on the protection of an individual’s physical integrity.
In its third report on Hungary (8th June 2004), the European Commission against Racism and
Intolerance welcomed that some steps have been taken to address the problem of police
violence and mistreatment towards members of minority groups, especially Roma. For
instance, ECRI is pleased to learn that 240 young police officers in Pest County are being
taught a Romani dialect, Lovari, in a project designed to foster better relations between police
and the Roma. These police officers are also learning about ethnic issues and conflict
management. Initiatives to recruit Roma into the police force continue, although they have not
been very successful as yet. ECRI also notes that investigations have been conducted into
cases of alleged cases of violence against Roma by police officers, resulting in the sentencing
of some police officers for ill-treatment of members of the Roma community. ECRI is pleased
to note that courses in human rights are being organised for police officers and other lawenforcement officials.
However, ECRI deplores continuing incidents of police mistreatment and violence against
members of minority groups such as Roma and non-citizens. According to non-governmental
sources, these take different forms ranging from racist insults and arbitrary arrests to severe
physical mistreatment and unlawful use of firearms. However, the authorities have informed
ECRI that no cases of the use of arms by police officers were found illegal by investigation
authorities. In cases of abuse by police officers, other members of the police or public
prosecution are responsible for carrying out an investigation. Apart from this, at present no
independent investigatory mechanism distinct from the public prosecution offices exists to
investigate allegations of police mistreatment.18
18

Third report on Hungary of the European Commission against Racism and Intolerance. Strasbourg, 8
June 2004. Articles 87-88. See also under Article 22- Non-discrimination
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Legislative initiatives, national case law and practices of national authorities
On 10 June in Budapest M.S.D., a 27- year-old Bulgarian national, died while he was being
transported by police from the court to a detention centre. The previous day M.S.D., who was
reportedly experiencing drug dependency withdrawal symptoms, was arrested for rowdy
behaviour on a flight from Amsterdam to Budapest. According to a spokesperson for the
prosecutor who began an investigation into this case, M.S.D. was resisting the officers
escorting him to the detention centre. They then stopped the car and pushed him to the ground
where he lost consciousness. He reportedly died on the way to the hospital. An autopsy report
reportedly established that his death had been caused by suffocation as a result of being held
by the neck when he was pushed to the ground. The two officers involved in the incident have
reportedly been suspended from duty. One of them was reportedly under investigation by the
prosecutor for manslaughter.19
On 25th July 2004 in Kecskemét city a police officer attempted to arrest a wanted 19 year-old
man of Roma origin. The man, helped by his brother, was able to escape the hold of the
officer; the policeman chased him on a few hundred meters, and finally floored the fleeing
person. The 19 year-old boy shortly died; the police officer tried to resuscitate him, but at the
time of the arrival of the ambulance he was already dead. The police officer was dispensed
from duty. The Bács-Kiskun County Public Prosecutor’s Office initiated an investigation on
the case. The family of the deceased stated that the young man’s death was caused by the
police officer, who strangled him. The justice medical expert found that the young man’s
death was not caused in by the action of the police officer itself, but it was a consequence of
the serious heart problem of the 19 year-old Roma man. The finding of the justice medical
expert were confirmed by the doctor requested by the family of the deceased. The procedure
was ended by the Bács-Kiskun County Public Prosecutor’s Office in absence of criminal
offence.20
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The Parliamentary Commissioner for Civil Rights had undertaken an inquiry based on the
complaint of an inmate of a social institute in Hódmezővásárhely claiming of having suffered
from ill-treatment and blackmail at that place. Evidence on physical ill-treatment was not
found, but the inmates had to bear the continuous verbal aggression of the staff. The
concerned old people’s home – in case of considered misbehaviour – uses special, punitivestyle sanctions against the inmates, which includes prohibition of leaving the building,
separation, deprivation of pocket-money, removal to a stricter institute, and the so-called
“condemnation to pyjama”. The conditions of the separation were found inhuman, and the
separated inmates were even unable to seek help in such situations. The Commissioner’s
report found that the aforesaid practice, namely, that the inmates of the institution had to
suffer those unpredictable and degrading punishments, were contrary to the Constitution and

Following a dialogue between ECRI and the Hungarian authorities, the Hungarian authorities requested
that the following viewpoint on their part be reproduced as an appendix to ECRI's report: in Hungary
the public prosecution is subordinated to the national Assembly and is absolutely independent from the
executive power. During the supervision of the investigation it may instruct the police. In certain types
of cases it has the authority to conduct investigations independently. Therefore we hold that the
organization of the public prosecution fully complies with the requirement of "independent
investigatory body". [Appendix to the report]
19
Europe and Central Asia. Summary of Amnesty International’s Concerns in the Region January June 2004. AI Index: EUR 01/005/2004. p. 42.
20
http://origo.hu/itthon/20040728igazsagot.html; http://hvg.hu/itthon/00000000005B5EEE.aspx
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the relevant statutes, and violated the fundamental rights of the concerned persons.
Proceeding were commenced to remedy the situation.21
Article 5. Prohibition of slavery and forced labour
No significant development to be reported

21

Report of the Parliamentary Commissioner for Civil Rights in the case no. OBH 5720/2003. 10th
March 2004.
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CHAPTER II: FREEDOMS
Article 6. Right to liberty and security
Pre-trial detention
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny in two cases the European Court of Human Rights found the
violation of the right to be brought promptly before a judge.
On 2nd December 2003 the European Court of Human Rights delivered a judgment in case
Imre v. Hungary (no. 53129/99).
The applicant, Zsolt Imre, is a Hungarian national, born in 1968 and living in Budapest. He
complained about the length of his detention on remand, which lasted two years, nine months
and 26 days. He relied on Article 5 § 3 (right to be brought promptly before a judge) of the
Convention.
The Court held unanimously that there had been a violation of Article 5 § 3 and awarded the
applicant EUR 3,000 for non-pecuniary damage.
On 9th November 2004 in the case Maglódi v. Hungary (application no 30103/02) the
European Court of Human Rights brought a judgment.
The applicant, Csaba Maglódi, is a Hungarian national, born in 1970 and living in Budapest.
Mr Maglódi was held in pre-trial detention from 12 June 1999 until 11 June 2003 – when he
was convicted of murder – and again from 5 May 2004 – when his sentence was quashed by
Budapest Court of Appeal and remitted to the court of first instance – to date.
The applicant submitted that the length of his pre-trial detention was excessive, in breach of
Article 5 § 3 (right to be brought promptly before a judge) of the European Convention on
Human Rights.
The European Court of Human Rights held unanimously that there had been a violation of
Article 5 § 3 concerning the period spent in pre-trial detention, which had already lasted four
years and five months, and awarded the applicant 3,000 euros (EUR) for non-pecuniary
damage.
In June 2004 the government authorized the publication of the report of the Council of
Europe’s Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (CPT)22 following its visit to Hungary from 30 May to 4 June 2003.
At the time of the visit, people held in detention pending trial, were frequently remanded in
police establishments, often for periods of several months, rather than in remand prisons
where the conditions were notably less austere. This situation was aggravated by the delayed
entry into force from January 2003 to January 2005 of the Penal Procedure Code provision
(adopted in 1999), which mandates that pre-trial detention must be carried out in remand
prisons. However, the information provided to the delegation suggested that the number of
such inmates had recently decreased, as had apparently the time remand prisoners spent in
police facilities. With regard to the police establishments visited, the CPT was concerned by
statements from some detainees that they had been offered a transfer to a remand prison, as an
inducement to provide information for the completion of the investigation.
The CPT invited the Hungarian authorities to review the manner in which detention is being
recorded at the 2nd and 4th District Police Stations. In particular, the manual daily logs of
detained persons made it very difficult to gain a clear picture of the flow of detainees over a
22

Report to the Hungarian Government on the visit to Hungary carried out by the European Committee
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period of time (including of persons under the responsibility of the police stations concerned,
but detained elsewhere, e.g. for lack of space). The CPT concluded, this state of affairs may
well hamper proper monitoring of detention by the managers of the facilities and supervising
prosecutors (as well as other monitoring bodies). In its response to the report, the Hungarian
Government indicated that the Hungarian authorities have reviewed the method of keeping
record of detention, and in the light of circumstances encountered by the CPT at police
stations in Districts II and III of Budapest, the Prosecutor General's Office is conducting a
nationwide supervision with a view to initiating a change to current regulations and practices
as regarded desirable by the CPT and on the basis of inspections held so far.23
Legislative initiatives, national case law and practices of national authorities
The modification of the Act no. XIX of 1998 on Criminal Procedure (1998. évi XIX. törvény
a büntetőeljárásról) introduced three new cases in which the compensation for
unlawful/unestablished pre-trial detention or for provisional forced psychiatric treatment is
excluded. In addition to the cases if the accused hid from the court, public prosecutor,
investigating authority, or escaped or made an attempt to escape [Article 580 s. (2) a)], or if
after the acquittal forced psychiatric treatment was ordered [Article 580 s. (2) e)], there is no
compensation in the following cases: if committed a crime in order to thwart the
ascertainment of the state of facts in the case, and this is found by a legally binding sentence
[Article 580 s. (2) b)]; if made efforts to mislead the court, public prosecutor, investigating
authority, thus provided a reason in an imputable way so that the suspicion of the crime turns
to him and that his pre-trail detention or provisional forced psychiatric treatment should be
ordered, prolonged or sustained [Article 580 s. (2) b)]; if his pre-trial detention was ordered
for he violated the rules of the rules of the prohibition of leaving home, of home custody or of
bail [Article 580 s. (2) d)].
Two brothers from Magyarcsanád accused of having committed homicide were under pretrial detention for 15 months, until April 2003. They were proved to have been detained
innocently, for the charge – in lack of evidence – was withdrawn. The brothers sued the
Hungarian state for the compensation of their income that could not have been earned, and for
compensation for 2 million HUF non-pecuniary damage. The Szeged City Court awarded
them less, 1,2 million HUF per person, saying that the brothers – who are of Romani origin –
“did not suffer a psychical detriment to the extent that would serve as a ground for a
compensation of 2 million HUF, for they have a more primitive personality than the average”.
The reasoning of the decision generated a serious public debate. The Csongrád County Court
(the court at second instance in the case) on 18th December 2003 found the court at first
instance to have mistaken in its reasoning, because the attribute “primitive” is degrading;
however, it explained that a court assesses the personality of the detainees when deciding on
the compensation for immaterial damages. The court at second instance besides awarding the
claimants 220 thousand HUF for their unearned income, approved the 1,2 million HUF sum
of the compensation for non-pecuniary damages.
Reasons for concern
In the opinion of the Hungarian Helsinki Committee the modification of the rules of criminal
procedure in spite of the introduction of the bail (and the already existing home custody) has
not led to an attitude by the authorities restricting the personal liberty less than previously.
The Hungarian Helsinki Committee observes, that the courts in their fear of fleeing in cases of
almost every major crime offender felt necessary the deprivation of liberty, and failed to
examine the exact situation and the circumstances indicating the probability of fleeing. In
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addition, the typical decision ordering pre-trial detention in Hungary is full with
generalization, but laconic in reasoning.24
Detention following a criminal conviction (including the alternatives to the deprivation of
liberty and the conditions for the access to release on parole)
Positive aspects
The new law on criminal proceedings came into effect on 1 July 2003 enabling the use of
alternative types of punishment. In the wake of the introduction of new measures of restraint,
the number of pre-trial detainees had dropped by 553, and 147 persons had been released on
bail at the end of 2003. Prison population was reduced by 1,331 persons (7.4%) as a result of
new measures in criminal policies.25
Deprivation of liberty for persons with a mental disability
Positive aspects
The Hungarian Helsinki Committee has made a visit to the Justice Monitoring and Psychiatric
Institute [Igazságügyi Megfigyelő és Elmegyógyító Intézet, IMEI] in December 2003. The
Committee greeted that after communicating its concerns to the management of the IMEI,
related to three major problems effective positive action was taken. There had been problems
concerning the right to contact the defender of the inmate: they were only allowed to make
one phone call a week. Article 135 s. (3) of the Act no. XIX of 1998 on Criminal Procedure
does not make possible the restriction of the procedural rights of persons in pre-trial
detention; among the hospitalized inmates there are a number of remand prisoners, whose
right to defence according to the Committee may not be restricted, thus the right to be in
contact with one’s defender. The director general of the institute modified the previous rules
and rendered possible the use of the phones to call the defender for the hospitalized inmates
every day. Some patients expressed their concerns about the procedure regarding complaints,
for complaints were handed to staff and the staff was to forward it to the competent officers;
some patients complained that their complaint did not reach the competent officers. As a
reaction an institution called “box of complaints to the director” was established.
Furthermore, after the Committee indicated that there is a lack of a professionally wellfounded concept of the risk-assessment when preparing the cases to the yearly supervision of
the forced psychiatric treatment, the designing of the aforesaid concept has started.26
Deprivation of liberty for foreigners (in order to prevent their unauthorised entry on the
territory with a view to their removal, including their extradition)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In its report on Hungary of the European Commission against Racism and Intolerance (ECRI)
states that a significant number of problems still need to be solved regarding the situation of
refugees and asylum-seekers in Hungary. ECRI notes that although the maximum detention
period has been reduced, it also noted with concern allegations that persons of certain
24

Communication to the press of the Hungarian Helsinki Committee. Budapest, 18 November 2004.
CPT/Inf (2004) 19, On Points 32-33
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The joint report of the Hungarian Helsinki Committee and the Foundation for the Rights of Mentally
Disabled on their visit to the Justice Monitoring and Psychiatric Institute submitted to the Director
General of Hungarian Prison Service together with the remarks of the director-professor of the IMEI.
17-18 December 2003 (A Magyar Helsinki Bizottság és a Központ a Mentális Sérültek Jogaiért
Alapítvány közös jelentése az Igazságügyi Megfigyelő és Elmegyógyító Intézetben tett látogatásról a
BVOP parancsnokának és az IMEI főigazgató főorvosának észrevételeivel. 17-18 December 2003)
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nationalities are automatically placed in detention for the maximum period on the sole
grounds of their nationality, irrespective of any other criteria that should normally be taken
into account in such decisions. Therefore, ECRI recommended that the Hungarian authorities
closely monitor the use of detention with respect to non-citizens and take steps to ensure that
it is used as a last resort.27
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court in its decision 65/2003. (XII. 18.) AB határozat found s. (2) g) of
Article 33 of the Police Act unconstitutional. Under this provision the police can apprehend
and bring before the competent authorities the person who quested as missing, and according
to the Court, limiting the fundamental right to personal security in this case was not necessary
to achieve the constitutional aim (public security). In addition, the Court found
unconstitutional that provision of the Police Act, under which the police might take a person
brought before the authority into public security custody for 24 hours if the interest of the
person (being in a self-dangerous condition or representing a danger to others due to
drunkenness or for other reasons) so requires. The Court rejected the remaining part of the
petitions.
For the violation of personal liberty in a social institute see also the inquiry and the
recommendation of the Parliamentary Commissioner for Civil Rights under Article 4.
Reasons for concern
It is still a reason for concern that Act no. LXIX of 1999 on minor offences (1999. évi LXIX.
törvény a szabálysértésekről) in case of certain minor offences (arbitrary moving into a flat;
disorderly conduct; prostitution under prohibition; serious threatening; driving a vehicle under
the duration of its prohibition; steal of minor value committed on agricultural product
[Articles 139/A; 142; 143; 151; 156/A; 157 s. (5)]), enables custody as a main sanction. The
duration of the custody may be from one to sixty days, thus as a final result can be longer,
than the imprisonment imposed on the perpetrators of some minor crimes; moreover the
implementation of the custody may not be suspended.
The Act on minor offences enables the sanctioning with on-the-spot-fine28 in the case when
someone is caught in the act during committing a (generally minor) offence [Article 134 s.
(1)]. The on-the-spot-fine is not paid on the spot, but in 30 days by a cheque received from the
authority on the spot [Article 135 s. (3)]. If the fine is not paid in time, as a final result (if
cannot be enforced any other way), it could lead to custody (for 1-10 days, depending on the
sum of the fine) [Articles 135 s. (4), 17 s. (5)]. The concern regarding this regulation is that if
the person subjected to the process accepts the cheque, he (probably without knowing it)
waives his right to legal remedy against the imposition of the fine [Article 135 s. (2)], and
thus an imposition of a fine (of a minor sum) in a process without a formal production of
evidence and without a trial before a court can lead to the deprivation of liberty.

27

Third report on Hungary of the European Commission against Racism and Intolerance. Strasbourg, 8
June 2004 points 41 and 48
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Article 7. Respect for private and family life
Private life
Beside this Article privacy concerns are discussed under different headings: Article 2 – Right
to life, Article 8 – Protection of personal data.
Criminal investigations and the use of special or particular methods of inquiry or research
Legislative initiatives, national case law and practices of national authorities
In the decision 22/2004. (VI.19.) AB határozat the Constitutional Court ruled on the
constitutionality of certain provisions of the Act IV of 1998 on Regulations on Security and
Private Investigation Services Provided by Business Enterprises, and on the Trade
Association of Security Guards and Private Investigators (1998. év IV. törvény a vállalkozás
keretében végzett személy- és vagyonvédelmi, valamint magánnyomozói tevékenység
szabályairól, a Személy-, Vagyonvédelmi és Magánnyomozói Szakmai Kamaráról)
concerning the search of personal belongings.
Petitioners claimed that the inspection of persons' packages, vehicles and cargo either
entering, or present in or exiting a guarded private area is violating constitutional rights and
freedoms like the right to privacy, the right to human dignity and the presumption of
innocence, since the security guards are not authorized by law to carry out investigation.
The Constitutional Court agreed with the petitioners and found that Article 14 Section 3 Point
b) of the Act is unconstitutional, since due to the vague and general wording of the regulation,
the necessary legal guarantees and the protection against abusive inspections are missing. The
Court reasoned that the restriction of the right to privacy of the inspected persons is
disproportionate. The Constitutional Court further highlighted that the inspection carried out
by security guards is not unconstitutional in itself, but the lack of the regulation of personal
data procession and the lack of confidentiality requirements concerning data that are obtained
during inspections led to an unconstitutional situation.
Voluntary termination of pregnancy
Legislative initiatives, national case law and practices of national authorities
According to Act LXXIX of 1992 on the Protection of Fetal Life (1992. évi LXXIX. törvény
a magzati élet védelméről) the Services for the Protection of Families have to inform the
woman seeking abortion – preferably in the presence of the father – about the legal rules
regarding abortions, about government support provided for parents, about the possibilities
for adoption, the medical risks of abortion, about hospitals and other institutions where
abortion is carried out, and about suggested methods of contraception.
In practice however the information provided depends almost exclusively on the personal
convictions and empathy of the nurse. The debate on abortion is not only discussed
theoretically, but infiltrates into practice as well. Some pro-choice believers do not ask
questions about the reasons for opting for abortion or the circumstances of the unwanted
pregnancy despite the legal regulation summarized above. They tick automatically on the
questionnaire that the pregnant woman is in a “situation of crisis” as a result of the pregnancy,
which is the most flexible and most used ground for obtaining abortion. They do so despite
the fact that according to the Act if the pregnancy results from a crime, the woman has to
provide documentation issued by the investigating authorities.29 Other nurses whose
conviction is that abortion is a crime try to convince women to opt for keeping their babies in
rather humiliating ways.
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Of course, a strict reliance on the provisions would not be desirable either. Different women
under different circumstances need different treatment. The Act however does not
differentiate between young women unaware of proper ways of contraception, victims of
rape, children, singles, mothers of many children, etc.
As to the procedure of the abortion itself, the emotional and physical well-being of women are
again mostly determined by the convictions of the doctors and nurses. Some humiliating
practices have been reported, where women had to climb five stairs with their backs
uncovered carrying rubber sheets, so that everyone knew in the medical institution that they
are soon undergoing abortion. Some women told journalists investigating the matter that the
doctors blamed them for becoming pregnant and contended that they “deserve the pains”.
Abortive pills used in France, Sweden, China, and the United States of America are not yet
introduced in Hungary. According to those objecting the selling of abortion pills, the risks are
not yet assessed and also it would make abortions too easy alleviating men from the
responsibility of using contraception. Moreover, they contend that the use of these
contraceptives cannot be controlled.
Article 8. Protection of personal data
Independent control authority (evolution of its powers, competences)
Positive aspects
Act XLVIII of 2003 modified Act LXIII of 1992 on the Protection of Personal Data and
Public Access to Data of Public Interest (2003. évi XLVIII. törvény a személyes adatok
védelméről és a közérdekű adatok nyilvánosságáról szóló 1992. évi LXIII. törvény
módosításáról) (hereinafter referred to as: Data Protection Act) in order to fully harmonize the
Data Protection Act with the European Data Protection Directive, i.e. Directive 95/46/EC.
The amendment entered into force on January 1, 2004. The main reason for the amendment
was that the Data Protection Act was elaborated in the early 1990s, years before the birth of
the European Data Protection Directive. The amendment resulted in minor changes in the
Data Protection Act like the inclusion of trade union membership into the list of special data
and special rules for data processing to EU member states.
Beside the above mentioned, the most important change was the establishment of
authoritative supervisory competencies for the Data Protection Ombudsman. In this respect
the change resulted in the declaration of the binding nature of the recommendation of the Data
Protection Ombudsman and the possibility of prior control of data processing before the
registration of data processing and in the case of activities like communications and financial
services. This latter group of data processors according to the amendment has to notify the
Data Protection Ombudsman about their data processing activities 30 days prior to the start of
data processing and any subsequent change in their data processing activities also has to be
reported.
Protection of personal data (in general, right of access to data, to have them rectified and right
to a remedy)
Legislative initiatives, national case law and practices of national authorities
A certain project called “Operation: Last Chance” has been challenged by an individual in
front of the Data Protection Ombudsman. As the project got media attention it was a wellknown fact that in a joint action of Dr. Efraim Zuroff, the director of the Jerusalem office of
the American based Wiesenthal Center, and Aryeh Rubin, the president of the American
Jewish charitable Targum Shlishi Foundation, pieces of information were collected regarding
Nazis, who committed atrocities against the Jews and who are still living. The target countries
are Lithuania, Latvia, Estonia, Croatia, Austria, Poland, Romania, Argentina, Germany,
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Ukraine and Hungary. The initiators appealed to the public, through the media and they set up
toll-free phone lines for information. A considerable financial reward has been promised for
leading information. Although the submitted information is not processed publicly, some data
protection concerns arose. The data received is compared with data already known like pieces
of a mosaic. If the outcome of the processing justifies the information, it is handed over to the
local judicial organs in order to conduct criminal proceedings.
The legal debate arose because according to the Data Protection Act anybody can report
crimes against humanity without any formalities, but the report can only be submitted to
public prosecutors, investigating authorities, courts or any other authorized authorities.
The initiators of the project as foreign data controllers should have appointed a representative
in the territory of the Republic of Hungary. According to the Ombudsman’s investigations,
organs and persons acting in Hungary had no legal authorization to process, collect, store, to
technically process or to transfer the identifiable data of persons suspected. In the
Ombudsman’s view the possible transfer of the collected data abroad, in this case to Israel, is
particularly problematic because the transborder movement of personal data lacks the
necessary legal prerequisite, which would mean the appropriate guarantees of the exercise of
the right to data protection.
An individual lodged numerous petitions to the Data Protection Ombudsman concerning
unsolicited electronic mail (spam). Act CVIII of 2001 on Electronic Commerce Services and
on some Aspects of Services connected to Information Society (2001. évi CVIII. törvény az
elektronikus kereskedelmi szolgáltatások, valamint az információs társadalommal összefüggő
szolgáltatások egyes kérdéseiről) (hereinafter referred to as ECS) entered into force in January
2002 and established the legal regulation of spam. According to Article 14 Sections 1-4 of the
ECS sent advertisement have to be identifiable. The Ombudsman emphasized that
advertisement in electronic way can only be sent upon the definite prior consent of the
recipient and also that the advertiser has to keep a register of those who notified in writing
that they wish to receive advertisement. Such a register can only be transferred to a third party
with the prior consent of the recipient. Should the advertisers violate these rules or the right of
the recipient, he or she, or the legal person may launch an advertising surveillance procedure
against the advertiser. Regarding the sanctions of ECS if the competent body finds the
advertisement unlawful, it can rule for the ceasing of the unlawful practice, it can prohibit the
pursuit of the unlawful conduct, or impose a fine.
On the basis of the Data Protection Act the Data Protection Ombudsman concluded that an email address is a personal data and therefore he called the attention of those whose practice of
sending spams has been challenged by the petitioner to implement the necessary measures
without delay and to notify the Commissioner of Data Protection thereof within 30 days.
Major data protection dispute evolved around the website, www.halapenz.hu (the Hungarian
word hálapénz means appreciation or gratitude money, tip for doctors).
The site has been established by a man whose wife became pregnant with their first child.
They were hesitant about the amount of the gratitude money to be paid to the wife’s doctor
and therefore the husband launched an Internet forum seeking advice.
In the Hungarian public healthcare system where treatment is allegedly free, the tipping of
doctors has a long history and tradition. Patients hope to receive better treatment and faster
service. With some exceptions most doctors do expect tips, and sometimes the nurses tell
straightforwardly pregnant women or their family members or those seeking other medical
services the exact fees to be paid. However the amount of the unofficial fee is not always
clear, and patients or future parents are struggling with how much gratitude money to be paid.
In practice the illicit payments are handed over to the doctors in plain envelopes with the
atmosphere of secrecy. All citizens are familiar with this practice; however it gained attention
by the debate that evolved around the mentioned website.
Pregnant mothers and their partners enthusiastically chatted on the forum and shared their
views, experiences by referring to the exact names of the doctors. As a result of the numerous
data that were collected through the interactive website a matrix containing doctors, their
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rating by the patients, moreover the fees of the individual doctors have been made transparent.
As a result of the information gathered in turned out that the costs of check-ups vary between
2.000-5.000 HUF and a baby delivery is between 50.000-100.000 HUF.
By December 2003 the www.halapenz.hu became very popular and many saw it as a symbol
of the malfunctioning Hungarian healthcare system, which is suffering from major underinvestment. By ensuring fair remuneration of the doctors, the tipping system could be more
easily abolished. The doctors however saw the site differently, i.e. as libel, and initiated a
counterattack by writing furious letters and appealing to all possible fora. By way of the
debate it turned out that the doctors are the greatest obstacles to a health reform. Among
others the Hungarian Doctors Chamber resisted any reforms introducing profit-elements into
the system, fearing that these would threaten their autonomy and would diminish unequal
treatment. Of course people are treated differently in the current system, too, however it is
hidden and invisible, unreliable and uncontrollable.
The Data Protection Ombudsman started proceedings ex officio on January 5, 2004 and
summarized his findings under the case number 2/H/2004-5. He investigated the data that
appeared on the website, which were the following: the name of the visitor of the forum, the
fee of the check-ups and the delivery, the name of the doctor and the data of the hospital
where the given doctor pursued his activities. He only investigated the fees of doctors
working in public health care institutions, since the disclosure of the data concerning private
consulting hours fell outside his scope of competence. According to the provisions of the Act
XXXIII of 1992 on the Legal Status of Civil Servants (1992. évi XXXIII. törvény a
közalkalmazottak jogállásáról) the name of the doctor and of the institution where the doctor
as a civil servant is employed are data of public interest. The Ombudsman’s investigations
aimed at finding out whether the data on gratitude fees could also have been classified as data
of public interest or not. According to the Ombudsman’s findings the data on tips are not
related to a public duty or service provided by a public institution, but these are attached to a
given natural person, i.e. the doctor. The Ombudsman emphasized that public interest in the
meaning of public discussion about the topic does not in itself reclassify the personal data of
doctors as data of public interest. Furthermore the Data Protection Ombudsman noted that
there is no legal rule that would prescribe the disclosure of such data.
Finally, the Data Protection Ombudsman concluded that data concerning gratitude fees are
personal data, for the processing of which – due to the lack of legal regulation – the consent
of the data subject, in this case the doctor is needed. The processing of the data concerned was
unlawful due to the failure to obtain the consent of the data subjects. The Data Protection
Ombudsman appreciated that the website operator, i.e. the father initiating the website
promptly, even before the outcome of the Ombudsman’s report terminated the operation of
www.halapenz.hu.
In sum, the website was officially shut down, as a result of the Data Protection Ombudsman’s
investigations and intervention to keep patients from continuing to publish the names of
doctors and the amounts of tips. However a number of individuals decided to copy the
information of the original website and to continue with the forum. They have simply
uploaded the information to different other servers, and now the original content of the
contested website can be accessed through typing in other domain names (e.g.
www.halapenz.com; http://halapenz.cjb.net/ the latter being operated by the Hungarian AntiCensorship Brigade).
The Data Protection Ombudsman’s position has been criticized strongly by the society at
large and also by legal scholars. The allegation according to which the gratitude fee or bribe is
no data of public interest seemed to be unconvincing to many. Surprisingly the Ombudsman
went further after issuing his report and went on to argue that the subjective evaluation of
judges may constitute a crime. In a radio interview he stated: “Should one believe that the
doctor committed a crime by asking for a gratitude fee, she or he shall initiate proceedings,
even criminal proceedings, but let’s not gibbet him or her, since this is in itself unlawful
behaviour, the roots of which can be found in the middle ages”. It is unclear to many why the
Ombudsman acted so harshly against the contested website in the name of the protection of
allegedly personal, while not looking into other similar websites.
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Video surveillance in public fora
Legislative initiatives, national case law and practices of national authorities
It was a remarkable development of the year that the Data Protection Ombudsman was
nominated and awarded with the Hungarian Big Brother prize.30 The Hungarian Big Brother
prize is maintained by the Hungarian Technika az Emberért Alapítvány (Technology for
Mankind Foundation) with the permission of Privacy International.31 The reason for the
nomination was that the Data Protection Ombudsman stated in an interview that the use of
CCTV cameras in changing cabins of shops is regarded as lawful data processing, if there are
warnings in the shop.32
Article 9. Right to marry and right to found a family
Marriage
Legislative initiatives, national case law and practices of national authorities
In its decision 8/2004. (III. 25.) AB határozat the Constitutional Court invalidated among
others a provision of the Service Relations of Regular Members of the Armed Forces (1996.
évi XLIII. törvény a fegyveres szervek hivatásos állományú tagjainak szolgálati viszonyáról).
According to the contested provision, Article 91 Section 1 of the Act, any female member of
the Armed Forces, any man raising his child or children alone, and any member under the age
of 16 receives 2 additional days off after one child, 4 additional days off after 2 children and
if some has more than 2 children, he or she may get 7 additional days off. According to
petitioners is unjustifiable that the Act differentiates between women and men raising their
children alone on the one hand, and all other men on the other, since it is equally important
for the children of fathers living in marriage or partnership with the mother to be in contact
with their children.
The Constitutional Court agreed with the petitioners and repeated its former decision 32/1997.
(V. 16.) AB határozat, where it held that as to raising children the rights and obligations of
men and women are equal, and therefore these may not be regulated differently.
Legal recognition of same-sex partnerships
Legislative initiatives, national case law and practices of national authorities
Homosexual couples are not granted the right to marry, which has been contested by many.
Seemingly there is no political consensus to amend the relevant pieces of legislation. The
concept of the new Civil Code rejects the possibility of registered partnership, and suggests
that the current system where homosexual couples can obtain a certificate of their relationship
from a notary is sufficient.33 However, an earlier draft of the concept was in favour of
registered partnership.
Recognition of the right to marry for transsexuals
Legislative initiatives, national case law and practices of national authorities
The above mentioned concept of the Civil Code treats transsexualism as a special reason for
divorce, and is not concerned with the right to marry of transsexuals.
30

http://www.bigbrotherawards.hu/rolunk.html
www.privacyinternational.org
32
http://www.bigbrotherawards.hu/
33
The text of the concept of the Civil Code is available at www.im.hu
31
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Article 10. Freedom of thought, conscience and religion
Reasonable accommodation provided in order to ensure the freedom of religion.
Legislative initiatives, national case law and practices of national authorities
As provided by Article 19 s. (1) of the Act no. IV. of 1990 on freedom of conscience and
religion and on churches (1990. évi IV. törvény a lelkiismereti és vallásszabadságról,
valamint az egyházakról), the state gives – according to the regulations of an other act – equal
financial support (allocated in a normative way) to the functioning of educational, social and
healthcare, sport, and child protection institutions of churches, as to the similar state
institutions. The current regulation is also enforced by decision 22/1997. (IV. 25.) AB
határozat of the Constitutional Court. The rules regarding the financing of these public tasks
undertaken by the churches are specified in Articles 5 and 6 of the Act no. CXXIV. of 1997
on the material conditions of the religious activities and activities of public purpose of the
churches (1997. évi CXXIV. törvény az egyházak hitéleti és közcélú tevékenységének anyagi
feltételeiről), however, the exact figures of the support are detailed each year in the Act on the
annual budget of the Republic of Hungary. For months now, from the beginning of the
preparation of the Act on the budget of the year 2005, a serious debate is going on between
the Ministry of Education and four churches, which maintain a large number of schools (the
Jewish, Catholic, Evangelic and Reformed Churches). The central point of the debate is that
the Ministry of Education allege that church schools receive more normative state support
than schools maintained by the local self-governments, and for this reason their support have
to be decreased; while churches allege that practically students in their schools are who
already receive less support, and if it is not increased or if it is decreased, their right to
education and equal treatment is infringed by the state. The Catholic Church mentioned the
possibility of bringing the case to the Constitutional Court.34 Detailed financial data is not
available regarding the number of students, the special services performed and the exact sum
of money received by church-maintained schools. However, it can be concluded that the final
solution in the case would be without constitutional doubts if equal treatment and equal
support is secured both to the students learning in state schools and church schools (in
compliance with Article 2 of the Protocol to the Convention for the Protection of Human
Rights and Fundamental Freedoms).
Reasons for concern
The HIV positive inmates in Tököl prison are not allowed to use common facilities or to
participate in collective programs, thus they are not allowed to be present on masses in the
prison chapel. Respective the fact that the HIV virus is not infecting by the ways of everyday
contact, the segregation realizes an unnecessary and disproportionate restriction of – among
other rights – the right to freedom of religion of the concerned detainees. TASZ made a
petition to the Constitutional Court in the case.35

34

Cf.: http://hvg.hu/itthon/00000000005AE828.aspx;
http://hvg.hu/hvgfriss/2004.44/200444HVGFriss654.aspx;
http://hvg.hu/itthon/00000000005B5EC7.aspx;
35
Communication
to
the
press
of
TASZ
on
12th
October
2004.
http://www.tasz.hu/dl.php?type=mm&goto=194. For further details see reasons for concern at Article
4.
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Civil service related to conscientious objection
Legislative initiatives, national case law and practices of national authorities
The National Assembly modified the Constitution in November, the modified regulations –
just as the new Act no. CV. of 2004 on national defence and the Hungarian Army (2004. évi
CV. törvény a honvédelemről és a Magyar Honvédségről) – will enter into force on 1 January
2005. The new regulations affect the conscientious objection in two ways.
The rule regarding the right to conscientious objection becomes the explicit part of the
Constitution: “Whose conscience is contrary to the fulfilment of military service, shall fulfil
civilain service” [Article 70/H s. (2)].
A rule is present in both Acts on the Hungarian Army (Article 116 s. (2) of the old Act no.
CX of 1993 and Article 29 s. (2) of the Act no. CV. of 2004) prescribing the refusal of the
applications for permit to fulfil an (alternative) civilian service instead of military service if
the reference to the conscientious objection is found unestablished. Act. no. CX. of 1993
provides a special case in which the application is to be found unestablished (still leaving a
sphere for non-nominated cases): if the person called up for military service has had
committed such violent crime against object or person, or behaved in an other violent way,
from what it may be thoroughly concluded that the performance of military service may not
be contrary to his or her conscience [Article 116 s. (4) c)]. The aforesaid provision does not
exist in the new Act on the Hungarian Army, so the latter effectively broadened the content of
the right to conscientious objection.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Before the entry into force of the Act no. CXXV of 2003 on equal treatment and on the
promotion of equal opportunities (2003. évi CXXV. törvény az egyenlő bánásmódról és az
esélyegyenlőség előmozdításáról) (27th January 2004), which modified – among others – the
Act no. LXXIX of 1993 on public education (1993. évi LXXIX. törvény a közoktatásról) the
Act on public education enabled the devotional schools to prescribe rights and duties not only
for the children, for the students in connection with the practice of religion, but also for the
employees [Article 81 s. (1) a)]. After the repeal of the aforesaid clause, devotional schools
may not define the adoption and practice of their religion as a criterion at the employment of
teachers, which fact they assess as a negligence and breach of the right of children (and of
their parents) willing to be educated in a religious milieu, and as a violation of the autonomy
of the church. The Jewish, Roman Catholic, Evangelic and Reformed Churches filed a
complaint with the Constitutional Court contesting a number of regulations of the Act on
equal treatment and on the promotion of the equality of opportunity.36
Act CXVI. of 2003 on the budget of the year 2004 for the Republic of Hungary (2003. évi
CXVI. törvény a Magyar Köztársaság 2004. évi költségvetéséről) entered into force on 1
January 2004 modified the pre-existing regulations on church financing. Tax payers may offer
1% of their personal income tax to a chosen church. [Articles 1 s. (2) b) and 4/A s. (1) a) of
the Act no. CXXVI of 1996 on the usage of a certain percent of the personal income tax
according to the taxpayer’s will (1996. évi CXXVI. törvény a személyi jövedelemadó
meghatározott részének az adózó rendelkezése szerinti felhasználásáról). In the year 2003
0,8% of the total amount of the state income from personal income tax was guaranteed to be
given to the churches (if the total amount of the “1% offers” given to the churches fails to
reach 0.8% of the total amount of the state income from personal income tax, the state
supplements the money to be given to the churches to that extent) [Article 4 s. (2) of the Act
no. CXXIV of 1997 on the material conditions of the religious activities and activities of
36
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public purpose of the churches (1997. évi CXXIV. törvény az egyházak hitéleti és közcélú
tevékenységének anyagi feltételeiről) From 2004 the former 0,8% was altered to 0,9%. The
amount of the supplement to the money collected by 1% offers to the churches is to be
distributed between the various churches to be proportionate to the sum of money received by
each church directly from the “1% offers”.
The case on the dismissal of the homosexual student from the Karoli Reformed University,
and the action filed against the statement of the University condemning homosexuality see
under Article 21 – Non-discrimination.
Article 11. Freedom of expression and of information
Freedom of expression and information (in general)
Legislative initiatives, national case law and practices of national authorities
In its Decision 12/2004 (IV. 7.) AB határozat the Constitutional Court established an
unconstitutional omission, since the legislator failed to provide those rule-of-law-guarantees
which ensure access to data of public interest defined in S. 5 of Article 19 of Act LXIII of
1992 on the protection of personal data and the publicity of data of public interest (1992. évi
LXIII. törvény a személyes adatok védelméről és a közérdekű adatok nyilvánosságáról).
Parliament was obliged to pass the adequate legislation until December 31, 2004. The draft
law is under preparation, but has not been passed yet.
According to S. (5) Article 19 of Act „unless an Act provides otherwise, data generated for
internal use and in connection with the preparation of decisions shall not be public within
twenty years following their inception. At request, the head of the organ may permit access to
the data even within the above time limit”. The petitioner argued that S. (5) of Article 19 of
the Act is unconstitutional, since concepts like „data generated for internal use or data
generated „in connection with the preparation of decisions” are so vague that their application
might easily result in barring access to any data of public interest.
In the petitioner’s view the provision clearly violates S. (2) Article 8 which provide that
regulations pertaining to fundamental rights and duties are determined by law; such law,
however, may not restrict the basic meaning and contents of fundamental rights. This
constitutional provision also serves as a starting point for adjudicating fundamental rightsrestriction under the necessity-proportionality test. The petitioner also claimed the regulation
contradicts S. (1) Article 61 of the Constitution which states that everyone has the right to
freely express his opinion, and furthermore to access and distribute information of public
interest.
The Constitutional Court invoked its precedents (foremost its Decision 34/1994 (VI. 24.) AB
határozat) regarding the right to access to data of public interest. The Court emphasized that
this right belongs to the communication rights and it is also a precondition of enjoying the
right to freedom of expression and thereby the right to access to data of public interest
deserves special protection. The open, transparent controllable operation of state organs is one
of the cornerstones of a rule-of-law-state and essential in order to ensure fundamental rights.
Similarly, to the test restricting the freedom of expression, the Court pointed out that laws
restricting this right need to be interpreted restrictively.
The Court further argued that right of access to data of public interest is directly and
essentially violated if uncertain statutory concepts authorize state organs to classify data as
secret. This way, the obligation of the state to provide institutional protection to fundamental
rights, declared in S. (1) Article 8 of the Constitution can easily be circumvented.
S. (1) Article 61 and S. (2) of Article 8 of the Constitution require the legislator to restrict
fundamental rights to the degree necessary and proportionate in relation to the purpose of
restriction. Moreover, the legislator also has to guarantee the judicial review with regard to
the formal and substantive requirements of restricting public access. This is not guaranteed in
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relation to S. (5) Article 19 of the Act. In this respect as well, the legislator has to balance
between the need for an effective, undisturbed state administration and the requirement for a
controlled and transparent state administration.
The Constitutional Court pointed out that restricting most of the data generated in connection
with the preparation of the decision cannot be justified after the decision has been taken. From
this point granting access to data in connection with the preparation of the decision poses no
obstacle for the high-quality, undisturbed and uninfluenced operation of the state
administration. Although, it is the legislator’s task to strike the proper balance between the
efficiency and transparency of the state administration, it is a constitutional imperative to end
the restriction of access to data of public interest if no substantial requirements justify the
restriction of access. The current regulation for restricting access for an unlimited period of
time, since the time-limit prescribed in S. (5) Article 19 of the Act is to be considered from
the time data handling in which continuous storage of data is included as well.
Concepts of data “generated for internal use and in connection with the preparation of
decisions” are not defined by the Act and the constitutionally legitimate purpose is not
provided for either. Moreover, the concept of “data generated for internal use” read separately
from the concept of „data in connection with the preparation of decision” grant wide
discretionary power for the head of the data handling organ, since the relevant data are not
protected according to its substance, but according to the intent of who generated them. The
Constitutional Court also emphasized that the restriction of access cannot be justified with the
possibility that, at request, the head of the organ handling data may permit access to the data
even within the 20-year time limit.
In the course of passing the constitutionally required rules Parliament has to pay special
attention to make clear the purpose of restricting the right to access to data of public interest
and limit the restriction to a degree justified by necessity-proportionality test.
According to Article 269 (Incitement Against Community), of the Criminal Code i.e. Act No.
IV of 1978 (1978. évi IV. törvény a Büntető Törvénykönyvről):
“A person who incites to hatred before the general public against
a) the Hungarian nation,
b) any national, ethnic, racial group or certain groups of the population, shall be punishable
for a felony offense
with imprisonment up to three years.”
In December 2003 the Government initiated the modification of the hate-speech provision of
the Criminal Code for three reasons. First, the modification of the hate speech provision was
partly a reaction to the acquittal of priest Loránt Hegedűs, the Vice President of the Hungarian
Truth and Justice Party (MIÉP) and member of Parliament, who published an article in
ÉBRESZTŐ, journal of the party’s 16th District organization, under the title “Christian
Hungarian State”. Appearing on the front page of the journal, which was delivered to
letterboxes throughout the district, the article included statements such as, “SHUT THEM
OUT! IF YOU DON’T DO IT TO THEM, THEY’LL DO IT TO YOU! This we know from a
thousand years of torture, from the remaining legacy “on high” of our stolen and thousandtime looted country, and not least from the stone-throwing sons of Ramallah.” Second, the
according to the Government’s reasoning, the application of Section 269 of the Criminal
Court by the ordinary courts37 is so divergent that it raises legal certainty concerns.38 Third,
the Government also referred to the constitutional duty of Hungary to harmonize its domestic

37

I mean ‘ordinary courts’ as opposed to the Constitutional Court. Some experts contend that ordinary
courts do not take into consideration the Constitutional Court 1992 ruling (Decision 30/1992. (V.26.)
AB) in the course of interpretation and application of Section 269 of the Criminal Code.
38
See the reasoning of Bill No. T/5179 (a T/5179. számú törvényjavaslat indokolása).
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laws with its international obligations.39 It was the Government’s view the Parliament have
not yet fulfilled its obligation in the area of hate speech.
On 8 December 2003 the Hungarian Parliament voted with a slight majority (184:180) for the
modification of the Criminal Code. According to the Bill No. T/5179 hate speech
criminalization would have become stricter. Anyone who would have incited to hatred against
any nation, national, ethnic, racial or religious minority, or called for violent acts before the
general public should have been punishable for a felony offense with imprisonment up to
three years. A person who would have violated other people’s human dignity by disparaging
or humiliating them because of their national, ethnic, racial or religious origin should have
been punishable for a misdemeanor with imprisonment of up to two years.
The adopted bill prescribed publicity for incitement to hatred. A new element was the word
‘nation’, since before the amendment one could commit this crime against the Hungarian
nation, while, according to the bill, it could have been any nation. The lawmaker argued, in
order to avoid the trap of being restrictive on content-based consideration, it is not the speech
itself that is to be punished, but the degree of fierceness created by it is the decisive factor.
On 22 December 2003 the President of the Republic submitted the already adopted but not yet
signed Act on amending the hate speech provisions of the Criminal Code to the Constitution
Court for ex ante constitutional review since he considered it unconstitutional.
The Constitutional Court ruled that adopted but not yet enacted amendment to the Criminal
Code is unconstitutional40. The Constitutional Court applied its 1992 precedent for deciding
the constitutionality of the amendment. The Court emphasized again, that it would not accept
content-based restriction of communication. According to the Constitutional Court,
communication can only be punished if it directly and foreseeable threatens individual
(constitutional) rights. Since the amendment would have punished certain communications
that’s effect on the audience fall below this threshold, the amendment would restrict free
speech unnecessarily and disproportionately, thus unconstitutionally.
In its Decision 34/2004 (IX. 28.) AB határozat the Constitutional Court considered the
constitutionality the second sentence of Article 4 of Act LV of 1990 on the legal status of the
Members of Parliament (1990. évi LV. törvény az országgyűlési képviselők jogállásáról)
which provides that the member of parliament, can be punished for communicating such fact
or opinion, in his legislative capacity, that amounts to libel or defamation. According to the
petitioner this regulation violates s. (1) of Article 61 of the Constitution which ensures
freedom of expression and access to data of public interest.
The Court stated that the second sentence of Article 4 of the Act restricts the irresponsibility
of members of Parliament that flows from s. (1) Article 61 of the Constitution. In deciding the
issue the Court relied on 1994 precedent (Decision 36/1994. (VI. 24.) AB határozat) that dealt
with the constitutional limits of criminal sanctioning for stating facts or spreading rumor
capable of offending the honor of an official person of politician acting in public. The
precedent case established a constitutional requirement whereby an expression of a value
judgment capable of offending the honor of an authority, an official person or a politician
acting in public, and expressed with regard to his or her public capacity is not punishable
under the Constitution. An expression directly referring to such a fact is only punishable if the
person who states a fact or spreads a rumor capable of offending one's honor or uses an
expression directly referring to such a fact, knew the essence of her statement to be false or
did not know about its falseness because of his or her failure to pay attention or exercise
caution reasonably expected of him/her pursuant to the rules applicable to his or her
profession or occupation, taking into account the subject matter, the medium and the
addressee of the expression in question.
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The freedom of expression is not so unconditional with respect to statements of facts.
According to the position of the Constitutional Court, the freedom of expression does not
extend to the communication of false facts capable of offending honor if the communicating
person is explicitly aware of the falseness of the statement (intentionally false statement) or if,
according to the rules of his/her occupation or profession, it could have been expected of
him/her to examine the truth of the fact but she/he failed to pay the due care required by the
responsible exercise of the fundamental right to the freedom of expression. The freedom of
expression involves only the freedom of judgement, characterization, opinion and criticism;
constitutional protection shall not apply to the falsification of facts. Furthermore, the freedom
of expression is a constitutional fundamental right that may only be exercised with
responsibility, and in the interest of avoiding the communication of false facts it involves
certain liabilities for those shaping public opinion by profession.
Finally, the Constitutional Court stated that the immunity of the members of Parliament does
not extend such cases when her libelous or defamatory expression is directed to a person who
is not an official person or a politician acting in public. In these cases the member of
Parliament can be held constitutionally liable for committing crime or misdemeanor.
With regard to Article 4 of Act, the Court reasoned, the statutory restriction is necessary in
order to protect the dignity of unofficial persons and in cases that do not involve public issues
related to official persons. The immunity of the member of Parliament unconditionally
extends to expression of a value judgment in relation to another member of Parliament, an
official person or a politician acting in public. The immunity of member of Parliament can
only suspended for stating or rumoring a fact suitable for impairing honor, or using an
expression directly referring to such a fact about a politician acting in public, if the member of
Parliament knew that her communication is essentially false.
On December 5 referendum was held on two questions. One of the questions concerned
halting the privatization of the public health institutions, while the other aimed to simplify the
administrative procedure and substantial conditions of acquiring Hungarian citizenship for
foreign nationals of Hungarian origin. In the course of the referendum campaign it was
questioned whether the Government and, to some extent, the President of the Republic, may
make their position explicit during the referendum campaign. It was also questioned whether
the Government may spend budgetary resources for campaigning against the referendum
questions. Upon several petitions, the National Electoral Committee (Országos Választási
Bizottság) dismissed the claims with a formalistic argument.
The National Electoral Commission in its 148/2004(XII. 1.) and 149/2004. (XII. 1.)
Resolutions basically relied on its judicially accepted 2002 precedent (see, 5/2002. (II. 7.)
Resolution) in which it did not examine the merits of a similar petition, since, according to
Act C of 1997 on the election procedure (1997. évi C. törvény a választási eljárásról), the
Government do not fall under the scope of the Act on election procedure, therefore the
Commission had no jurisdiction to decide the case.
Reasons for concern
An alternative community radio station (Tilos Rádió) was banned from broadcasting for 30
days by the National Radio and Television Authority (Országos Rádió és Televízió Testület)
[hereinafter: ORTT] for insulting Christians. During a live program on Christmas Eve of 2003
a presenter from the radio station suggested that all Christians should be wiped out. The radio
presenter was fired and the manager of the station apologized. ORTT, which supervises the
broadcast media banned the station from broadcasting.
The board of trustees’ chairman Gábor Csabai appealed the decision in court, since ––in his
view–– the reasoning is unjustified and the sanction is unprecedently disproportionate. The
decision of ORTT was affirmed by the Metropolitan Court. Criminal proceeding was also
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initiated against the presenter for inciting to religious hatred, but the prosecutors’ office was
not of the opinion that the utterance did not amount to crime.41
As a reaction, a protest took place in front of Tilos Radio Station where demonstrators burned
the Israeli flag and made anti-Semitic statements while demanding the closure of the radio
station––an opinion formulated by several Christian churches and the leader of the biggest
opposition party Viktor Orbán. Criminal proceeding were initiated against the flag burners
who were sentenced for the breach of the peace (Article 271 of the Criminal Code), but the
judgment was suspended.
A court of appeal in early July suspended a 10-month prison sentence for defamation against
editor András Bencsik for two years. An eight-month suspended prison sentence against
journalist Laszló Attila Bertók was upheld. The case was brought to court by MP Imre Mécs
after the weekly ‘Demokrata’ which Bencsik edits, alleged that testimony of Mécs had played
a role in the sentencing of four people to death after the 1956 revolution. This was the first
time in Hungary that a journalist was sentenced to prison for writing about a practicing
politician, which again brought up the issue whether the defamation provisions of Criminal
Code stand the test of constitutionality.
Secrecy of journalistic sources
Legislative initiatives, national case law and practices of national authorities
A journalist, Rita Csík, who works for the daily newspaper, Népszava, was charged on 6
November with the ‘intentional breach of a state secret’, under Article 221 of the Criminal
Code. In a May 2004 article she quoted a police memorandum, which cited criminal evidence
collected by the police on a Member of Parliament. The police memorandum proposed lifting
the MP's parliamentary immunity. The Chief Prosecutor of Budapest, Sándor Ihász, took the
position that memorandum was 'classified' which resulted in indictment.
The OSCE Media Freedom Representative, Miklós Haraszti, has criticized the prosecution of
a Hungarian journalist under antiquated secrecy laws dating from 1976, which provide for a
jail sentence of up to five years and described the indictment as “a serious threat to freedom
of the press in many respects”.
“Firstly, the accusation is arbitrary since, despite the frequent occurrence of similar situations,
never in democratic Hungary has a journalist been indicted based on this obviously antiquated
law. Secondly, it is a direct harassment of the media since only the journalist has been
charged whilst the Prosecutor has suspended any legal procedures against those who actually
leaked this document. Thirdly, the document cannot even be called 'classified' within the
meaning of the law, as was stated by no less a figure than the Parliamentary Commissioner
for Data Protection and Freedom of Information. The unlawful classification was even
removed by the National Commander of the Hungarian Police Force,” he added.
“Finally, the document was not marked 'classified' on the copy that the newspaper obtained.
Absurdly the prosecution maintains that the accused could have guessed from the contents of
the memorandum that it was a ‘classified’ document.”
In a letter to the Hungarian Foreign Minister, Ferenc Somogyi, the OSCE Media Freedom
Representatives called the indictment “a dangerous attack against one of the basic freedoms
(and obligations) of the press, which is to report on all facts and documents of public
importance, in order to ensure there can be an open debate in society.”42
In his response, Ferenc Somogyi, Minister of Foreign Affairs said that the Government is
fully aware of the fact that several legal provisions relating to the freedom of press were
41

About the incident see also: Article 10 – Freedom of thought, conscience and religion/ Protection
against harassment, especially of religious minorities
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enacted decades ago, consequently their application is not totally coherent. At the same time
he reminded that under the relevant constitutional provisions the Government cannot
question, criticize or interfere with the operation of prosecutors.43
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
In November 2004, after one of the commercial TV made a report with a hidden camera of
the MPs smoking outside the designated area, the President of the Parliament prohibited using
cameras on the corridors of the Parliament. The Hungarian Civil Liberties Union (Társaság a
Szabadságjogokért – TASZ) requested the relevant Presidential order from the Parliament.
The 5/2004 presidential order (5/2004. Elnöki rendelkezés) does not contain any prohibition
as to the use of cameras in the corridors, but explicitly prescribes transmission of the
parliamentary sessions. A closed-circuit television was created for this purpose, and it can be
used – of course, not for free – by any TV channel. TASZ argues that this solution prevents
TV channels from using their own equipment and cover the session in a way suitable for
them. All are dependent on the transmission received by the local network. The order of the
President of the Parliament – in the view of the TASZ – is contrary to the Act no. II of 1986
on the press (1986. évi II. törvény a sajtóról), as it hinders the press in fulfilling its task,
namely to give quick and reliable information.
The Hungarian Civil Liberties Union (TASZ) brought an action against the Constitutional
Court for withholding data of public interest. In its claim TASZ asked the court to declare that
the petitions submitted to the Constitutional Court are of public interest, and it should be
made accessible for request. The first hearing took place on 20 December 2004. The attorney
representing the Constitutional Court first requested the trial court to order closed hearing.
The request was rejected. Afterwards the attorney submitted the counter-claim of the
Constitutional Court. As the counter-claim was not delivered to the representative of TASZ,
the court postponed the hearing to January. However, the main arguments of the
Constitutional Court can be summarized as follows: first, the petition submitted to the Court
cannot be considered as data of public interest, since it is not data at all; second even if they
are to be treated as data, the Constitutional Court is not processing those.
Eight non-governmental organizations filed an action with the Metropolitan Court in
September 2004. In their claim against the National Nuclear Energy Office (Orságos
Atomenergia Hivatal) they asked the court to order the publication of the annexes to the
permission enabling the restart the Block no. 2 of the Nuclear Plant in Paks. According to the
rules of the Code of Civil Procedures the first hearing shall be held within four months after
the petition arrives to the court. The Data Protection Act requires the courts specially prompt
dispatch. In four months only the notification of the first hearing has arrived: the hearing will
be held on 30 March 2005. Promptness is an essential element of the exercise of the right to
have access to information of public interest, but the case-load on the courts prevailed this
time.
The Ministry of Informatics and Communications together with the Ministry of Justice
submitted to the Government the proposition on the modification of the Act no. LXIII of 1992
on the protection of personal data and the publicity of data of public interest (1992. évi LXIII.
törvény a személyes adatok védelméről és a közérdekű adatok nyilvánosságáról) [hereinafter:
Data Protection Act]. The modification focuses on the electronic freedom of information in
the regulation of the data of public interest in order to establish the transparency of the public
sector. An indispensable condition of transparency is that anyone must have free access to
data of public interest, which in turn necessitates an adequate system of institutions and
43
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procedures in order to make freedom of information a basic right that can effectively be
enforced in court.
The Data Protection Law – according to the proposition – must make it clear that data of
public interest must be directly accessible digitally due to the obligation of publication. On
the other hand, the law must define the procedural regulations that provide adequate
guarantees for digital requests for data.
The data protection commissioner must be granted decisive powers in legal disputes regarding
the access to data of public interest with the provision that the keeper of the data may
challenge the decision in court.
At the national, regional and county level budgetary organs, and at the mayor's office of
municipalities at settlements with a population over 10.000 inhabitants, a person responsible
for fulfilling tasks regarding the publicity of data of public interest must be appointed.
The concept of data related to the preparation of decisions must be defined, and the question
must be studied whether a constitutional norm can be provided for the automatic limitation of
the publicity of internally used data.
The Guideline 2003/98/EK regarding further uses of information about the public sector must
be adapted. Hungarian regulations, not in keeping with the guideline’s approach, have until
now focused on the right of access to the data instead of the use of the data. The obligation to
adapt the guideline calls for new aspects to be considered. Merely stating the right of access
to data of public interest is not sufficient to resolve the issue: the further uses of information
about the public sector require the creation of special rules. According to Article 9 of the
guideline, the members states must ensure that users are assisted in their search for documents
available for further uses by practical measures such as listings of the main documents
(preferably available online) and Internet portals associated with the decentralized listings.
The principle of equal treatment must be followed during the further uses of data of public
interest. (Article 10) Article 11 of the guideline states that reuse containing data of public
interest must be made possible for all market players, which, being the chief rule, forbids
exclusive contracts. Section 2 of Article 11, however, provides the possibility to formulate
exceptions, which the Hungarian legislator should consider in light of the real market
environment.
The Hungarian Official Journal (Magyar Közlöny) and the Collection of Effective Laws
(Hatályos Jogszabályok Gyűjteménye) must be made accessible to everyone without
identification and free of charge. At the start of the publication day shown on the Hungarian
Official Journal (at 0.00), the full content of the publication must appear on the website of the
Hungarian Official Journal, dedicated to this purpose. The changes of legislation must appear
immediately in the electronic version of the Collection of Effective Laws.
The Parliamentary Commissioner for Data Protection and Freedom of Information examined
the website www.halapenz.hu only from data protection aspects. The website contained a list
of the amounts payable to doctors for certain examinations and operations. No freedom of
information concerns were raised. See the details of the case under Article 8 – Protection of
personal data.
Article 12. Freedom of assembly and of association
Freedom of peaceful assembly
Legislative initiatives, national case law and practices of national authorities
Article 19 of the Act no. XLIII of 1996 on the service relation of the official staff of the
armed forces (1996. évi XLIII. törvény a fegyveres szervek hivatásos állományú tagjainak
szolgálati viszonyáról) has been contested at the Constitutional Court, but the regulation was
found constitutional during the ex post examination of the unconstitutionality [Decision
8/2004. (III. 25.) AB határozat of the Constitutional Court]. The basis of the petition was that
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the contested regulation is allegedly totally uninterpretable, for it bans the practice of the
freedom of assembly on places of service (of the armed forces) but its personal and territorial
effect is not definite enough, thus it is not clear, in which cases it is necessary to ask for a
permission in advance to hold an assembly. Another problem raised by the petitioner was that
it is ambivalent, whether the regulations of the Act no. III of 1989 on the right to assembly
(1989. évi III. törvény a gyülekezési jogról) are generally applicable to assembly of the
members of armed forces or not. The aforesaid situation – according to the petitioner – leads
to a restriction of the right to peaceful assembly, regardless of necessity and proportionality
thereof. The Constitutional Court rejected the petition founding that the existing conceptual
impreciseness of the regulations of the contested act can be resolved during their application.
Regarding the relation of the relevant rules of Act on the service relation of the official staff
of the armed forces and the Act on the right to assembly, the Court declared that they are
related as special to general. Some restriction on the right to assembly is justified by the
special situation of the armed forces, also in accordance with Article 11 s. (2) of the
Convention for the Protection of Human Rights and Fundamental Freedoms, stating “This
article shall not prevent the imposition of lawful restrictions on the exercise of these rights by
members of the armed forces, of the police or of the administration of the State.”
There have been three important changes in the regulations of the Act on assembly. From 1
May, the effect of the Act does not extend to assemblies under Act C of 1997 on Electoral
Procedure, and – contrary to the previous situation – there are no exceptions [Article 3 a)].
Beside Hungarian citizens, non Hungarian citizens possessing a permit of residence or a
permit to stay in the country now peaceful assemblies may be also organized by immigrants
[Article 5]. As to the conditions of banning an assembly, under Article 8 s. (1) of the Act,
previously the police was entitled to ban a demonstration if it “would cause disproportionate
disorder to the traffic”. From the entry into force, the aforesaid clause is replaced with the
following: “if the traffic cannot be ensured on any other route”.
In connection with the banning and dissolution of the demonstration of the group Lelkiismeret
’88 (demonstrating against a former action of the Prime Minister), in December 2003 the
General Deputy to the Parliamentary Commissioner for Civil Rights had undertaken a
scrutiny. The report regarding the scrutiny was published in October 2004.44 The main
problem in the instant case derived from a different interpretation of the regulations. After the
first announcement, which had been banned by the police (with referral to the order of the
traffic), three other announcements were made to hold a demonstration on the same place, at
same time, with the same aim, but with lower number of participants. At the dissolution, the
organizer of the demonstration was detained and other fifty-one participants were short-term
arrested; the complainant alleged that the captain of the Budapest Police Headquarters
interpreted and applied the Act on assembly unlawfully. The report states – consenting the
decision of the Pest Central District Court, where the association sought remedy – that the
Budapest Police Headquarters failed to act in full compliance with the rules of public
administration procedure, thus causing an abuse in connection with the right to assembly and
with the principles of rule of law. However, as the report states, the complaints connected to
the dissolution of the demonstration and the short-term arrest of participants are only partially
well-founded. Although the deliberation of the announcement was based on a
misinterpretation of the relevant statutes, at the adoption of measures by the police on the spot
of the demonstration there no breach of rights could be found, for according to Article 19 s.
(1) of the Act no. XXXIV. of 1994 on the Police (1994. évi XXXIV. törvény a rendőrségről)
one cannot resist police actions implementing regulations of statutes, except if their
unlawfulness can be assessed without any doubt.
After the modification of the Act on the right to assembly, and the entry into force of the new
Art. 8 s. (1), when the clause (providing a condition to the police to ban demonstrations) “if it
44
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would cause disproportionate disorder to the traffic” had been replaced with “if the traffic
cannot be ensured on any other route”, the Police still banned a number of demonstrations
with referral to the clause no longer in force. The Hungarian Civil Liberties Union (HCLU)
[Társaság a Szabadságjogokért (TASZ)], a human rights NGO expressed its concerns
regarding these cases.45
On 7 October 2004 four members of the Jobbik Magyarországért Mozgalom [approx.
“Movement for a More Right Hungary”] wanted to hold a press conference about the
detention of the primary suspect of a fraud committed through a broker company in front of
the building of an affected company. The crime has received wide media attention, as several
politicians and state companies were accused to be benefited from it. The police interrupted
the press conference and after performing identity checks, demanded the present persons to
leave the scene, stating, that they did not have a permit to make an assembly there. The
Hungarian Civil Liberties Union (HCLU) [Társaság a Szabadságjogokért (TASZ)] protested
against this unconstitutional practice, stressing that informing the press is under the protection
of the freedom of speech, and the Act on the right to assembly cannot be applied in this
respect.46
Positive aspects
When the Deputy Commissioner for Civil Rights in a report expressed its concerns regarding
the practice of the freedom of assembly,47 one of these was in connection with the Article 8.1
of the Act on the right to assembly. Under Article 8.1 of the Act, before it was modified in
2004, the police had been entitled to ban a demonstration if it “would cause disproportionate
disorder to the traffic”. According to the negative experiences of the previous years, a number
of demonstrations were banned with the reference to this section, often followed by different
NGO’s raise of concerns, questioning the lawfulness of these bans. The modified clause of
Article 8 s. (1), according to which the police are entitled to ban a demonstration “if the traffic
cannot be ensured on any other route”, leaves the police less consideration to ban a
demonstration, and if actually it becomes applied, it hopefully will serve as a more effective
guarantee to the right of peaceful assembly.
Freedom of civic association
Legislative initiatives, national case law and practices of national authorities
The Capital City Public Prosecutor Office has brought an action against the Vér és Becsület
Kulturális Egyesület [Blood and Honour Cultural Association] aiming its dissolution. The
causes for the action according the Prosecutor’s Office were that contrary what was contained
in the basic rules of the association, its members were committed to neo-fascist views, the
association did not function in reality since last January and it did not have the required at
least 10 members. On 1st December 2004 the court of first instance dissolved it because on
the programs organized by the association statements offending other persons’ dignity were
expressed.
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Article 13. Freedom of the arts and sciences
Freedom of the arts
Reasons for concern
In a cultural program of the Budapest Rádió, Sickratman – a singer famous for his ironic and
violent lyrics – read one of his songs. The song openly invited for violence against the
previous Prime minister. The National Radio and Television Commission (Országos Rádió és
Televízió Testület) are likely to decide soon on the complaint submitted because the petitioner
alleged that Sickratman incited to hatred with his lyrics. However, a distinction is to be made:
if the speech is delivered in a program dealing with political issues, even if he is an artist, it
would violate the law, but in a cultural program it must be considered differently. The speech
under these circumstances falls under Article 70/G of the Constitution guaranteeing the
freedom of arts.
István Eörsi, a writer, published an article under the title ‘On hate speech’ in the weekly Élet
és Irodalom (Life and Literature). Because of certain expressions a civil action was brought
against him by Mária Schmidt, a historian and director of the House of Terror, for nonpecuniary damages. The article criticized her affiliation with right-wing parties and accused
her of falsifying the history. The first instance court held on 18 March 2004 that the phrase
“one of the most debauched figures of the rights side of our public life” violated her
personality rights and awarded damages. The Budapest Court of Appeals amended the
judgment of the first instance court and increased the amount of damages awarded. The
reasoning of the Court found that the content of the opinion is unlawful, which is contrary to
the praxis of the Constitutional Court, which prohibits content-based restriction of speech.
Article 14. Right to education
Access to education
Legislative initiatives, national case law and practices of national authorities
Hot public debate evolved around the schools designed for mentally disabled pupils. Most
institutions are raunchy and devastated. They are often regarded as a place where Roma
children are put irrespectively of their mental health. Around the political changes in the
1990ies integration seemed to be the solution. However the integrationist movement also ran
into criticisms. Some scholars contest that it is only the racist attitude of the majority which is
responsible for the segregation of Roma and also mentally retarded children. According to
them the increasing number of mentally disabled pupils in a given area can also be regarded
as an indicator of social problems. Critics contest the possibility that one third of the
population in a given village is born as mentally disabled. Lack of ability might be a result of
social handicap.
A positive example is the school center in the city of Pécs. Psychologists and teachers
educating retarded children help the parents and teachers of disabled pupils attending ordinary
schools. Children whose disability is not severe are integrated, but the experts in the school
center are always ready to help to deal with the children's special needs.
About the wide-spread segregation in schools of Roma children see Article 21.
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Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Act LX of 2004 (2004. évi XVII. törvény) modified Act XXXVII of 2001 on the Structure of
Textbook Market (2001. évi XXXVII. törvény a tankönyvpiac rendjéről) and the Act LXXIX
of 1993 on Public Education (1993. évi LXXIX. törvény a közoktatásról). The responsibilities
of educational institutions concerning book acquisition have been clarified partly due to the
extension of the group of people receiving school books freely, and partly because those who
still have to buy the books for their children are worse off due to the fact that the books are no
longer VAT-free. It had to be clarified how the VAT will be introduced. Another important
modification is that the list of required books will be compiled in the framework of an
administrative procedure, and the decision on this question will be brought by the National
Educational Evaluation and Examination Center.
According to the Hungarian Universitas Program, which aims to reform the Hungarian higher
education, the government has published a draft bill in September. The new Act would
replace the current one on higher education, i.e. Act of 1993 LXXX. on higher education
(1993. évi LXXX. törvény a felsőoktatásról). The proposal was strongly criticized by the
university rectors and other professional organizations, among others the Hungarian Academy
of Sciences, the Scientific Council for Higher Education, and the Association for Higher
Education and Research. The most debated points were the proposed change in the
management structure and the proposed employment restrictions in relation to public
universities.
The proposed organizational change envisaged the splitting of the professional management
from other management issues. According to the proposal the non-professional management
functions will be delegated to a management committee and the government would have
delegated half of the members of that committee.
The proposal also envisaged an age limit of 70 years for university staff. According to the
proposal there will be a restriction for employing those who have already reached the age
limit and for those who have already retired before reaching the age limit. These proposals
were heavily criticized because of their unpredictable affect on the autonomy of universities.
As a result of the debate and discussions between the government and professional
organizations, the government has modified the proposal. The modified proposal seems to
meet the expectations of the academic sector, and it will be submitted to the Parliament early
2005.
The Constitutional Court in its decision 1024/B/2004. AB határozat invalidated two
provisions of the act on higher education authorizing the Government to introduce the
multilevel system of education. The Constitutional Court emphasized that basic rights may
only be regulated by an act, and not a governmental decree.
Article 15. Freedom to choose an occupation and right to engage in work
The prohibition of any form of discrimination in the access to employment
Legislative initiatives, national case law and practices of national authorities
In its Decision 942/B/2001 AB határozat the Constitutional Court48 considered whether the
Ss. (3)(a) of Article 13 of Act XI of 1998 on attorneys (1998. évi XI. törvény az
ügyvédekről), permitting only for nationals of the European Economic Area to become
practicing Hungarian or Community lawyers in Hungary violate Articles 70/B (prescribing
48
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free choice and practice of an occupation) and 70/A (prohibiting discrimination) of the
Constitution.
As to the alleged discrimination the Constitutional Court considered whether the nationality
requirement satisfies the reasonability test. Citing a precedent case about the role of attorneys
in criminal proceedings (428/B/1998 Decision), the Court considered that the quasi public law
status of lawyers and nationality requirement combined with 3-year-practice-requirement in
Hungary for Community lawyers do not amount to capricious classification, therefore does
not violate Article 70/A of the Constitution.
As to the right to free choice and practice of occupation (Article 70/B of the Constitution), the
Constitutional Court again considered the quasi-public law nature and independence of
lawyers. The Court also took into account the fact that lawyers assisst in enforcing
fundamental rights, such as the right to access to court, the right to legal remedy, the right to
defence etc. In a rather odd justification, the Court relied on a presumtion. It argued that it can
be presumed that if someone is a citizen of a given state or lives in a given region, s/he
primarily has proper professionnal knowledge about a the country’s legal system and practice.
Therefore, in the interest of the effective realization of the above-mentioned fundamental
rights, the nationality requirement is a necessary and proportionate restiction of the right to
choose and practice an occupation.
Access to employment for asylum seekers
Legislative initiatives, national case law and practices of national authorities
According to the amended Article 16 of the Asylum Act asylum seekers have access to the
labour market one year after the submission of the asylum application according to the
general rules applicable to foreigners. During the first year of the asylum procedure, asylum
seekers may only work in the reception center. (Transposition of Article 11 of Council
Directive 2003/9 (EC) of 27 January 2003 laying down minimum standards for the reception
of asylum seekers). This is an important amendment to the Act, since the refugee
determination procedure in the last years was very long (1-2 years), and during this period it
was impossible for asylum-seekers to work outside the refugee camp.
Access to employment in public administration (including for non nationals)
Legislative initiatives, national case law and practices of national authorities
The relevant decision of the Constitutional Court see under Article 30 – Protection in the
event of unjustified dismissal.
Article 16. Freedom to conduct a business
Freedom to conduct a business
Legislative initiatives, national case law and practices of national authorities
In case 428/B/1998, delivered on 24 February 2004, regarding the freedom to practice of an
occupation, the Constitutional Court had to consider whether mandatory suspension of
practice of attorneys who are accused with committing an intentional crime punishable with 3
or more years of imprisonment (Ss. 54(1)(a) of the Act XI of 1998 on attorneys – 1998. évi
XI. törvény az ügyvédekről) by their Bar’s disciplinary commission violate Article 70/B of
the Constitution, the right to practice an occupation. The Constitutional Court came to the
conlusion that the limitation is not a disproportionate measure, since its aim to protect the
prestige of the lawyer within the community, and the legislator properly balanced in striking
which grave crimes can be the basis for suspension until the criminal procedure is decisively
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finished. The Constitutional Court also took account of the fact that the suspended lawyer is
not barred from entering into a labor law contract during the period of suspension.
Article 17. Right to property
The right to property and the restrictions to this right
Legislative initiatives, national case law and practices of national authorities
In its decision 1/2004. (II. 12.) AB határozat the Constitutional Court dealt with constitutional
aspect of mining. According to several petitioners the Act XLVIII of 1993 on mining (1993.
évi XLVIII. törvény a bányászatról) is not in conformity with the Constitution since an owner
of a real estate that is in the territory of mining area has no substantial rights in the procedure
that aims to establish the legal status of mining realty. The petitioners asked the Constitutional
Court to establish unconstitutional omission in relation to the Act. It was also argued that the
Act entitles mining entrepreneurs with such rights that are essentially proprietary rights. This
construction violates S. (1) of Article 13 of the Constitution that ensures the right to property
according to another petitioner.
The starting point of for the Court’s reasoning was adhering to a precedential case (64/1993.
(XII. 22.) AB határozat) in which the Court pointed out that one of the minimum limits of
public law restriction of private property is that there has to be a guarantee for the loss of
value of the restricted private property.
One of the major problems of the current regulation, the Court stated, is that it does not
differentiate among different types of mining activities and the position of the affected owners
of real estates thereof. In cases of strip mining, as opposed to natural gas or crude oil
production where the production may be situated kilometers from the affected real estates, the
real estate property will be expropriated when the relevant authority permits mining activity
and the affected real estate is qualified as a mining realty (area). The relevant statutory
provisions do not set deadline for launching the mining activity after the affected real estate
has been qualified a mining realty, although this substantially influence the market value of
the real estate affected by mining. Moreover, according to S. (2) of Article 39 after
establishing the real estate as (part of) mining realty, the right holder of the mining activity
(mining entrepreneur) has veto right in relation to granting any kind of building permit or the
parceling of the real estate. The veto power of the mining entrepreneur is a discretionary
power, unlimited by any statutory rule (discretion in a wide sense). The mining entrepreneur
may also ask for an absolute ban of construction on any real estate that is affected by the
mining realty, in case she has to pay compensation. The preconditions of such a petition are
not regulated by the Act either. Such a pending situation may last for a longer (unforeseeable)
period of time, which puts disproportionate burden on owners of real estates that are part of
the mining realty.
The Court came to the conclusion that there is an unconstitutional omission in relation to the
property rights of owners affected by mining, since during the procedure of establishing
mining realties, not all the necessary guarantees were provided by the relevant statutory
provisions in relation to certain forms of property restriction (e.g. securing the real estate
owner’s right to have her opinion taken account of in the procedure; providing unconditional
and immediate compensation in case of strip mining etc.). The unconstitutional omission
violates the concept of legal certainty that flows from the rule of law clause (S. (1) of Article
2) and S. (1) of Article 13 of the Constitution ensuring the right to property. The
Constitutional Court obliged the Parliament to adopt the necessary statutory provisions until
December 14 2004. The Parliament has not yet adopted the amendments to the Act.
The decision 4/2004 (II. 20.) AB határozat of the Court dealt with property rights of public
interest-foundations that were established by Parliament or Government. S. (6) d) of Article
18/C of Act XXXVIII of 1992 on public finances made it compulsory for public interest-
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foundations to open a treasury account. The petitioner argued that if the public interestfoundation’s assets are not restricted to state subsidies, then the public interest-foundation
may only invest its financial assets donated by other than budgetary (i.e. private) sources into
state bonds that violates S. (1) of Article 13 of the Constitution, since the right to property
extends to the free disposal of property as well.
The Court argued that effective management of state finances serves the public interest. This
requirement is also applicable to the financial management of public interest-foundations as
well. Constitutional requirements regarding property protection cannot be raised in relation to
the state funding of public interest foundations. In relation to private funding and donations of
public interest foundation the regulation in question, however, is considered as a restriction of
the right to property.
According to S. (1) of Article 74/G. of the Civil Code (1959. évi IV. törvény a Polgári
Törvénykönyvről) the public interest-foundations serve the continuous performing of a public
task. Serving a public task and receiving state funding does not transfer public interestfoundations to budgetary organs and their assets do not become state assets. According to the
case-law of the Court, there are two constitutional conditions of restricting the right to
property. First, it has to be shown that the restriction serves the public interest and, second, it
has to proven that the restriction is not disproportional to the public interest served by the
restriction. In relation to the private funding received by a public interest-foundation, there is
no public interest that would justify the restriction. Since the legislator treated state and
private funding of a public interest-foundation homogeneously from the perspective of
obligation of keeping them on treasury accounts with the only possibility of investing their
assets into state bonds, violated S. (1) of Article 13 of the Constitution.
Reasons for concern
The referendum on halting the privatization of public health institutions also raised property
issues.49 According to certain experts it was not clear from the formulation of the referendum
question (“Do you agree that public health service providers and hospitals should remain in
state and local government ownership, and that the Parliament should therefore repeal the law
which is inconsistent with this?”) whether the law to be passed after a conclusive referendum
(1) would have retroactive effect, (2) would it extend to health care institutions owned and run
by private entities or religious organizations (churches). In its decision 52/2003 (XI. 11.) AB
határozat which decided the admissibility of the referendum question, the Constitutional
Court stated that it cannot be inferred from the referendum question that the law to be passed
after a conclusive referendum would have an effect on existing property relationships: it could
only have prospective effect, namely that no health care institution owned by the state or local
self-governments can be privatized in the future. The referendum took place December 5, and
turned out to be inconclusive. The issue is still on the political agenda since the biggest party
in opposition, the conservative FIDESZ-Hungarian Civic Alliance, is planning to initiate a
referendum on halting the privatization process in general.
Public expropriations and compensation
Legislative initiatives, national case law and practices of national authorities
In its decision 19/2004 (V. 26.) AB határozat the Constitutional Court ruled upon several
petitions regarding the temporary reduction of prices by 15% of more than 1200 medicines by
means of governmental and ministerial decrees. The statutory authorization for such executive
action was Article 19 of Act LXXXVII of 1990 on the determination of prices (1990. évi
LXXXVII. törvény az árak megállapításáról). Article 19 of the Act provides that the
government may intervene in the field of prices that are not determined by any governmental
authority. Such governmental intervention may last for only 6 months, if any taxing, financial
49

More details see under Article 35.
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or other regulatory instrument affecting a substantial part or the whole of the economy and the
evolution of prices have changed.
Petitioners argued that Appendix 1 of 48/2004 (III. 19.) Governmental Decree on temporary
price regulation of human medicines and nutritions (48/2004. (III. 19.) Korm. rendelet az
emberi felhasználásra kerülő gyógyszerek és egyes tápszerek átmeneti árszabályozásáról) that
reduced the prices of certain medicines in comparison to the former regulation (Appendix 2 of
103/2003. (VII. 17.) Governmental Decree on temporary price regulation of human medicines
and nutritions (103/2003. (VII. 17.) Korm. rendelet az emberi felhasználásra kerülő
gyógyszerek és tápszerek átmeneti árszabályozásáról)) does amount to expropriation within
the meaning of Article 13 of the Constitution which provides: (1) The Republic of Hungary
guarantees the right to property. (2) Expropriation shall only be permitted in exceptional
cases, when such action is in the public interest, and only in such cases and in the manner
stipulated by law, with provision of full, unconditional and immediate compensation.
According to another petitioner the compensation of temporary price regulation according to
Article 2 of Decree 22/2004 (IV. 1.) of the Minister of Health, Social and Family Affairs on
the fee of prescription handling (22/2004. (IV. 1.) ESzCsM rendelet a kiegészítő vénykezelési
díjról) violates the fundamental right to property, since it does not provide full compensation
for the price reduction either. The reduction of prices, another petitioner argued, caused a
substantial amount of loss for enterprises running public pharmacies which were not
compensated for and amounts to expropriation.
The Court argued that although it is quaestio facti whether the 2004 regulation reduced the
prices of certain medicines, this factor, in itself, does not provide a conclusive answer for the
constitutional issues raised.
In determining the question it also has to be considered that the profit or loss of enterprises
running public pharmacies is not solely determined by the price. The medicine market is a
special market due to the fact that market of medicines is not entirely free. Several state
regulations of economic nature affect the market of medicines (supervision of public healthrelated costs etc.). The specialty of the market of medicines influences the profit of producers
and pharmacies and cannot be interpreted to the issues raised in itself but only in relation to
the state subsidy system. It is evident that the price of a medicine is influenced by the factor
whether they are subsidized or not, substitutable by other cheaper medicines.
The Court argued that it is of pivotal importance that the 2004 governmental decree regulates
the prices of medicines, not the products itself––in a regulatory system that primarily
influences the prices. The constitutional meaning of the right to property does not extend to
the expected prices of medicine as a special product therefore the temporary reduction does
not amount to expropriation within the meaning of the Constitution. Consequently, the Court
dismissed the petitions in relation to the violation of the right to property.
Act CXXVIII of 2003 on the public interest nature and development of the network of public
roads of the Republic of Hungary (2003. évi CXXVIII. törvény a Magyar Köztársaság
közúthálózatának közérdekűségéről és fejlesztéséről) provide for special rules in relation to
expropriating real estates that are deemed necessary for the development of public roads
(including highways). According to S. (3) of Article 7 of the Act the track of new public roads
are determined by ministerial decree. Consequently it is questionable how can a court provide
relief if the lawmaker made a mistake in determining the track, since an ordinary court may
not overrule normative state actions. In the course of the taking procedure the judge may also
not examine whether the taking in relation to the concrete piece of real estate serves and its
expropriation in the public interest.
According to S. (2) of Article of the Act provides that if the queastio iuris is decided by the
Court (i.e. all the requirements of expropriation are established), the expropriator may use the
real estate and the expropriation procedure continues for the amount of compensation. Due to
lack of existing case-law, it is also unclear how can the Government provide immediate and
full compensation required by S (2) Article 13 of the Constitution under these special
expropriation procedures of real estates for the purposes of the tracks of new public roads.
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Article 18. Right to asylum
Asylum proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
According to the UNHCR a few things are unsolved in connection with the new regulation:
first, the administration of asylum-seekers fingerprints, which are kept together with
criminals’ fingerprint at the database of the Hungarian Ministry of Interior.
It would be essential to keep asylum-seekers fingerprints in a separate system
(HUNBU/MOI/HCR/0164, UNHCR Branch Office in Hungary).
The second problem is the screening test, because the OIN checks asylum-seekers and
refugees, whether they are HIV positive. There is no proof that this group is more affected
that any other group, so there is discrimination in this field (on the ground of their
membership in a social group or on the ground of other status – asylum seeker or refugee).
The third problem is that usually there are no suitable hearing rooms for interviewing asylumseekers in detention centers under the custody of Border Guards, although it would be an
important procedural guarantee, because the first instance decision is based on the asylumseekers’ statements (HUNBU/MOI/HCR/0148, UNHCR Branch Office in Hungary).
Legislative initiatives, national case law and practices of national authorities
Upon Hungary’s accession to the European Union on 1 May 2004 (the day the Accession
Treaty entered into force) community law became applicable in Hungary as well. Therefore
the Asylum Act also had to be amended to transpose community legislation in the field of
asylum and migration.
The refugee authority of the Office of Immigration and Nationality of the Hungarian Ministry
of Interior (OIN) will be responsible for carrying out tasks related to the application of
Council Regulation (EC) 2725/2000 of 11 December 2000 concerning the establishment of
‘Eurodac’ for comparison of fingerprints for the effective application of the Dublin
Convention, and for tasks relating to the Council Regulation (EC) 343/2003 of 18 February
2003 establishing the criteria and mechanisms for determining the Member State
responsibility for examining asylum application lodged in one of the Member States by a third
country national.
In April 2004, in preparation for EU-accession, the Hungarian Parliament passed Act no.
XXIX of 2004 on the amendment, repeal of certain laws and determination of certain
provisions relating to Hungary’s accession to the European Union (2004. évi XXIX. törvény
az európai uniós csatlakozással összefüggő egyes törvénymódosításokról, törvényi
rendelkezések hatályon kívül helyezéséről, valamint egyes törvényi rendelkezések
megállapításáról). The law entered into force on 1 May 2004. It contains inter alia substantial
amendments to the Act no. CXXXIX of 1997 on asylum (1997. évi CXXXIX. törvény a
menedékjogról)[“the Asylum Act”].
Until May 2004, the Hungarian asylum procedure consisted of two administrative instances
and two judicial instances. After the amendment, the formerly four-stage asylum procedure
has been reduced to two instances (Article 39 of the Asylum Act). The Metropolitan Court in
Budapest is entitled to revise the legality of the first instance decision, and has competence to
change the decision and give refugee status. In these cases the defendant is the Asylum
Division of the OIN, but not the officer who took the first instance decision. The court
procedure has now become litigious, thus the court is obliged to hear each asylum applicant in
person. The Metropolitan Court’s decision is final, there is no further remedy against it.
The first judgments were passed in the September-October period, but unfortunately in fifty
percent of the cases the asylum-seekers disappeared and did not take part in the hearing.
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According to the statistics of the UN High Commissioner for Refugees the number of asylum
applications lodged in the first and second quarter of 2004 decreased with 26 % comparing to
the identical period of 2003. In the first quarter the Hungarian authorities received 367, while
in the second quarter 378 applications. The statistics on the third quarter reported important
differences in the asylum flows to the new EU member countries, including Hungary.
Hungary, which was a major recipient country in Central Europe a few years ago, received
fewer than 500 claims since the last quarter of 2003. As regards the number of new asylum
claims from the second quarter to the third, Hungary experienced a relatively strong increase
(25 %). However, if compared to the first nine months of 2003 significant reduction of the
number of asylum claims could be observed. (-36 %) Among the asylum claims submitted to
Hungary, Turkey, Serbia and Montenegro, China, Nigeria and Georgia are the leading
countries of origin. The most applications came from Georgian citizens in the first three
quarters of 2004. (210) According to the report of the Hungarian Helsinki Committee the
decline in the number of asylum applications in Hungary can be attributed to the fact that
migration and human smuggling routes shifted towards Slovakia, for various reasons: first,
due to the detention policy of the Hungarian authorities, second, the use or misuse of the
readmission agreements with the neighbouring countries, third, the significant efforts of the
Hungarian Border Guard to strengthen Hungary’s future external EU borders both personnelwise and financially. Finally, the rather negligent attitude of the Slovak and Czech authorities,
which makes them transit countries.50
Positive aspects
The provision of the Asylum Act (Article 38 (2)) – which had been introduced by
amendments in 2001 – entitling the refugee authority to order the expulsion of a foreigner
who has been staying illegally in the country in the decision rejecting the asylum application
or revoking refugee status was repealed. The amended Article 38 restricts the competence of
the refugee authority regarding the expulsion of illegal aliens to the right to initiate the
expulsion procedure with the alien policing authorities. The refugee authority may only
initiate such action once the negative decision on the asylum application becomes legally
binding, i.e. if the judicial review fails or is not requested by the applicant.
The provisions concerning the legal aid in pre-litigation proceedings of the Act LXXX of
2003 on legal aid (2003. évi LXXX. törvény a jogi segítségnyújtásról) entered into force in
2004. This kind of legal aid covers also counselling in the asylum procedure and preparation
of submissions to the administrative bodies and the courts. However, legal representation of
the asylum-seeker during the interview, in the court procedure, or the costs of the interpreter
are not covered by the state. Legal aid in litigious cases will be available only from 2006.
Recognition of the status of refugee
Legislative initiatives, national case law and practices of national authorities
Recognized refugees have the same rights as Hungarians citizens, but there are some
exceptions.
The amended Article 17 of the Asylum Act provides recognized refugees the right to vote in
local government elections and local referenda.
There are several trends in Hungary in connection to asylum-seekers: it is more likely that
they are sent to open refugee reception centres (mainly to Debrecen), and the number of
asylum applications has decreased. An important development is that the number of persons
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kept in detention by the Border Guards was very low in May 2004 (9 in Szombathely, 21 in
Győr, 1 in Kiskunhalas and 3 in Orosháza).
Persons who try to cross the green border and came from countries, which send out a lot of
refugees (for example: Iraq, Iran, Afghanistan) after they have been caught by the Border
Guards, are usually sent to open refugee reception centres.
The Hungarian Helsinki Comittee has a network to give free legal aid to asylum-seekers. In
every town where refugee camps, community shelters or aliens’ policing custodies operate,
attorneys and law students (Legal Clinics) visit and assist those asylum-seekers who ask for
legal help in their cases.
In September 2004, the Minister of Interior “exercising equitable treatment exceptionally, on
humanitarian grounds” granted refugee status to an ethnic Hungarian family from Subotica,
Serbia and Montenegro. The family claimed to have suffered from constant harassment and
persecution because of their Hungarian ethnicity. The case received big media attention,
mainly because the OIN organized so. Even the President of the Republic of Hungary
demonstratively visited the family during his state visit to Serbia and Montenegro. It was a
good occasion to show how humane the asylum procedure is. However, according to the
Hungarian Helsinki Committee’s report such cases are rather exceptional, and peculiar in the
light of another case, where the very same authority rejected the asylum application of an
ethnic Hungarian form Serbia and Montenegro. The OIN declared that the non-refoulement
provisions of the Aliens Act are not applicable to the case. The applicant here alleged that
apart from having faced regular harassment form Serbians, six Serbs attacked him and
threatened his life.51
The decision of the OIN on the applications for asylum claims is unpredictable. In a case
where the applicant, a woman of Somalia, the officers rejected granting her protection stating
that the civil war in her country affects every person in the same way, even though the
country reports suggest that it cannot be considered as a safe country of origin. One year later
she submitted her application again, and this time the officer revealed that she had been raped
and become pregnant, and as in some parts of Somalia sharia is applied, she feared to confess
it. Furthermore, she is a member of the tumal group that is widely discriminated. She was
recognized as a refugee.52 Similarly, an Irani woman’s application for asylum was granted,
because of her European way of thinking and dressing – in the opinion of the OIN – she could
have been subjected to violence. She filed her petition after the removal of Saddam Hussein.
She claimed that after the beginning of the American intervention the status of single women
changed, rape and kidnapping occurs more often.53
Positive aspects
There are some initiatives to integrate refugees into the Hungarian society: the Social and
Welfare Department of the OIN and civil organisations (mainly Menedék Hungarian
Associations for Migrants, Oltalom Charity Society, Mahatma Gandhi Human Rights
Organisation, Refugee Service of the Hungarian Red Cross, etc.) are working together to help
for refugees. They are operating the Refugee Shelter, where they look after refugees, who are
in need, and host them in the Centre, and provide other services, including family
reunifications, Hungarian language and computer courses, social work, individual treatment
of cases, etc.(www.helsinki.hu, www.oltalom.hu, www.menedek.hu)
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Reasons for concern
These movements are not able to integrate refugees, because they have not got a proper
background to start a new life, and financial support is generally not enough to rent a flat and
start to work without having the knowledge of Hungarian language.
Unaccompanied minors seeking asylum
Legislative initiatives, national case law and practices of national authorities
Provisions pertaining to ‘unaccompanied minors’ (Article 34 of the Asylum Act) have been
amended. An ad hoc guardian shall be appointed without delay to represent an
unaccompanied minor asylum seeker, and the refugee status determination procedure has to
be carried out without delay. A psychologist may be appointed as an expert to take part in the
asylum procedure and in these cases his/her presence in the interview is compulsory. If the
age of the unaccompanied minor is in doubt, the refugee authority may employ a forensic
medical expert to determine the applicant’s age. The asylum application can not be rejected
solely on the ground that the applicant refused to undergo such a medical examination.
Unaccompanied minors are entitled to a “permit to stay for humanitarian reasons” even if the
legal conditions of stay are not met.
Positive aspects
Noticing the lack of this type of special institute in Hungary, the Oltalom Charity Society,
cooperating with the UNHCR Hungarian and international representatives and the Hungarian
refugee authorities, decided to establish a special home for unaccompanied minors, in
Békéscsaba. Due to successful competitions, the institution opened in Summer of 2003. Its
capacity is 35 person, and its task: provision of boarding life style until the minor reaches the
age of 18 and becomes eligible for placement in a refugee camp, or in another place of
accommodation, or his/her life is arranged in some other way.
The Refugee Children’s Home employs social workers, psychologists, and teachers who
know different languages.
Reasons for concern
Refugee Children’s Home has financial problems, if the Oltalom Charity Society cannot agree
with OIN about financial questions, maybe they have to close down this special institute.
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Amnesty International in its Report 2004 on Hungary reported some improvements in
detention facilities as well as in access of asylum-seekers to lawyers. However, there is a
continued concern about the detention policy applied to asylum-seekers, the lack of a regular
monitoring mechanism concerning the fate of asylum-seekers at point of entry, and conditions
in community shelters.
Because of the inconsistent interpretation of the laws asylum-seekers and foreign nationals, or
asylum-seekers in very similar situations are treated differently – some are detained, some are
not. Apart from Iraqi and Afghan nationals, single male asylum applicants and stateless
people who had entered the country illegally were detained for 12 months, although the spirit
of the law envisages detention only as a means to implement an expulsion decision.
According to the UN High Commissioner for Refugees the situation can be described as “an
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attitude or presumption that asylum-seekers kept in detention do not deserve international
protection or alternative forms of protection.”
People given temporary stay permits were accommodated with many other categories of
people, including convicted offenders awaiting deportation, in community shelters located
within military bases and providing substandard conditions. Better services and conditions
prevailed in open reception centers used by recognized refugees. These centers, unlike
community shelters, reportedly had significant space capacity in the course of the year.54
Article 19. Protection in the event of removal, expulsion or extradition
Collective expulsions
Legislative initiatives, national case law and practices of national authorities
In April 2004, in preparation for EU-accession, the Hungarian Parliament passed the above
mentioned Act no. XXIX of 2004, which was entered into force on 1 May 2004. It inter alia
contains substantial amendments to Act XXXIX of 2001 on the Entry and Stay of Foreigners
(“the Aliens Act”).
The amendments passed before Hungary’s accession affected the remedies against expulsion
as well. Contrary to the former provisions, administrative remedies against the decision
ordering alien policing expulsion are excluded, but judicial review of the expulsion order
may be requested from a regional court. According to the new provisions the court is obliged
to consider the request for review in a litigious procedure and has to hold a hearing in the
presence of the foreigner.
The Office of Immigration and Nationality of the Hungarian Ministry of Interior analyses
every case individually using information of the country of origin, and there are no collective
expulsions.
Positive aspects
Judicial review is more effective, because not the same authority revises the first instance
expulsion decision.
According to the regulation until 1 May 2004 four types of expulsion worked: by the Court,
by the refugee authority of the OIN, by the aliens policing authority of the OIN and by the
authority, which proceeded in case of offences. Now only two types of expulsion are
available: when the Court or the aliens policing authority of the OIN decides about expulsion
(Act no. XXIX of 2004 – 2004. évi XXIX. törvény).
If the Court decides about expulsion, the expelled person has the possibility to file an action
for non-refoulement (Article 43 of the Aliens’ Act)
Reasons for concern
OIN administrators decide sometimes on the basis of their prejudice towards people who
come from certain countries, and they believe that other countries are to be considered as safe
country of origin, although they ought to analyse every case individually without relying on
the general stereotypes. (43 of the Aliens Act).
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Prohibition of removals of foreigners to countries were they face a real and serious risk of
being killed or being subjected to torture or to cruel, inhuman and degrading treatments.
Legislative initiatives, national case law and practices of national authorities
There have been changes in connection with non-refoulement. The OIN has to decide on the
applicability of the non-refoulement provision in the in-merit part of its decision on rejecting
or revoking the refugee status or the temporary protection (Article 38 of the Asylum Act).
As examining non-refoulement is based on country-specific information, OIN cooperates with
the Hungarian Ministry of Foreign Affairs, the UNHCR, the Hungarian Helsinki Committee
and with the Metropolitan Court of Budapest to develop a database on country-specific
information necessary to decide whether non-refoulement in individual cases is well-founded.
The individual consideration of the circumstances is shown by the decision of the OIN as
well. While in a case Liberia was not considered to be a safe country of origin – because of
the fragile political situation –,55 the OIN found that the non-refoulement principle is not
applicable in relation to Congo56 or China.57
Positive aspects
In the practice of OIN in this period the individual analysis of non-refoulement principle is
very important and scrutiny and every client have to make a statement (before carry out
Court-expulsion) that he/she have to face with persecution and inhuman, degrading treatment
at his/her country of origin or not.
The task of the aliens policing authority of the OIN is to examine non-refoulement before
deciding on expulsion.
Foreigners under a life-saving medical treatment
Legislative initiatives, national case law and practices of national authorities
There were no legislative initiatives, but OIN examines the need for life-saving medical
treatment in connection with non-refoulement. If the situation of public health in the country
of origin is worse than that of the host country, then without medical treatment the foreigner’s
life would be endangered, and this constitutes a type of non-refoulement.
Legal remedies and procedural guarantees regarding the removal of foreigners
Legislative initiatives, national case law and practices of national authorities
Contrary to the previous regulation, administrative remedies against the decision ordering
alien policing expulsion are excluded, but judicial review of the expulsion order may be
requested from the regional court within 8 days. According to the new provisions, the court
has to consider the request for review in a litigious procedure.
Positive aspects
If the Court decides on the expulsion, before the expulsion is carried out the expelled person
has the right to file an action for non-refoulement.
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Reasons for concern
If the expulsion decision has to be carried out immediately, the foreigner can stay only 3 days,
but he/she have the right to a legal remedy within 8 days. However, it is possible to submit the
application at any Hungarian embassy or consulate.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Article 145 of the above mentioned Act adopted in relation to the EU accession also provides
an opportunity for foreigners who had arrived in Hungary prior to 1 May 2003 and do not
meet the criteria for lawful stay to regularise their status in Hungary until 31 July 2004. The
so-called amnesty provisions allow the aforementioned foreigners to apply for a residence
permit if they are able to verify their personal data and
a. have a spouse who is a Hungarian citizen or a non-Hungarian national who is a
lawful resident in Hungary, or have a child who is a Hungarian citizen, or
b. are able to certify that they pursue income-generating activity in Hungary as an
owner or executive officer of a company, or
c. are able to handle their affairs in Hungarian, and their further stay in Hungary is
justified by their cultural link to Hungary, or
d. whose expulsion may not be enforced due to the non-refoulement provision.
Foreigners who fall in categories under a), b) and c) must be issued a 1-year long residence
permit, while applications from those falling under d) will be considered in a discretionary
manner. No remedy is available if the application is refused. With respect to the applicants
falling under a), the lack of remedy might be contrary to Hungary’s obligations under Article
8 (right to respect private life and family life) taken in conjunction with Article 13 (right to an
effective remedy) of the European Convention on Human Rights.
For reasons of public security and public order, certain foreigners are excluded from taking
advantage of the regularisation possibility, including:
a. foreigners detained in aliens policing detention, except for foreigners who fall under
the clause relating to family ties to Hungarian citizens,
b. foreigners serving a term of imprisonment, or foreigners against whom a criminal
procedure or an arrest warrant is pending.
Foreigners who are issued a 1-year residence permit in accordance with the above criteria
shall be issued a Hungarian work permit without considering the labour market situation. In
case of foreigners detained in alien policing detention, detention shall end on the day the
residence permit is issued.
Temporary protection
The provisions of Council Directive 2001/55 (EC) of 20 July 2001 on minimum standards for
giving temporary protection in the event of mass influx of displaced persons and on measures
promoting a balance of effort between Member States in receiving such persons and bearing
the consequences thereof were transposed in the amended Asylum Act. Provisions on
granting temporary protection, and the duration and termination thereof were changed.
However, the right of the Government to grant temporary protection status remained
untouched. (Article 8, of the Asylum Act)
More than one thousand illegal migrants (number of applications were 1410) have got
residence permit in Hungary for one year and received a chance to arrange their residence
official way.
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CHAPTER III : EQUALITY
Article 20. Equality before the law
Equality before the law
Legislative initiatives, national case law and practices of national authorities
The Hungarian Helsinki Committee carried out a research into the sentencing patterns of the
Hungarian judiciary. The research focused on the situation of Roma people in the criminal
trials. The experts analyzed 1147 criminal cases of theft and robbery. According to the
unpublished findings of the study, the Roma origin is taken into account when the judge
assess the relevance of prior criminal record or the fact that the accused had partners when
committing crime. There are visible differences in the sentences of Roma and non-Roma
accused: An adult Roma person’s chances to be sentenced to imprisonment are 12% higher.
In case of a Roma accused significantly longer time elapses between the charge and the first
day of the trial. When the fine is converted into imprisonment, a Roma person has to stay in
prison one day longer after every second week. Every third juvenile of Roma origin is
sentenced to imprisonment for robbery, while only 8% of non-Roma gets the same penalty.
The difference in treatment is clearly identifiable in the courts of bigger cities, while the
courts of towns follow the same standards of sentencing. The judges claim that they have a
freedom – guaranteed by law – to choose among the different sentences. However, the fact
that the sentence is accordance with the law does not mean that it is not discriminatory.58
Article 21. Non-discrimination
Protection against discrimination
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In 2004 Hungary has been found in violation neither with the relevant provisions of the
International Covenant on Civil and Political Rights, nor with the Article 14 of the European
Convention on Human Rights and Fundamental Freedoms.
The European Region of the International Lesbian and Gay Association (ILGA) published in
April 2004 a comparative summary of the national reports written in ten countries joining the
European Union in 2004, including Hungary.59 In its conclusion the report draws attention to
the very real threat of violence, harassment in the educational system, in the workplace, in the
streets and other public places. As a result of this threat gay, lesbian and bisexual people are
isolated and marginalized in many aspects. The organization made recommendations to the
EU institutions – as the EU Commission and the Council – to take measures that effectively
protect the LGB people from exclusion in their society. ILGA recommended – among others
that the Commission continues its monitoring on the basis of the Framework Directive on
employment, which prohibits discrimination on grounds of sexual orientation. ILGA
organized a conference between 27-31 October 2004 in Budapest. The title of the discussion
was “Coming out to the EU”. Háttér Baráti Társaság a Melegekért (a Hungarian ngo for the
protection of the rights of gays and lesbians) and ILGA hosted both member and non-member
states’ delegates.
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The study is not available yet. Summaries are published in: Magyar Hírlap, 11 February 2004; HVG,
13 February 2004.
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Available ont the website of ILGA: http://www.ilga.org/news-upload/PolicyPaper_accession_6.pdf
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Legislative initiatives, national case law and practices of national authorities
248/2003. (XII. 23) Government Order60 (248/2003. (XII. 23.) Korm. rendelet) modified the
previous Government order implementing the act on the pensions financed by the social
security system. Article 13 of the order declares that the cohabitation of same-sex couples
prior to the modification of the Civil Code in 1996, also has to be taken into account.
In principle, the modification of the Civil Code abolished the discrimination between
heterosexual and homosexual cohabiting partners. However, the Central Administration of
National Pension Insurance (Országos Nyugdíjbiztosítási Főigazgatóság – ONYF) declared
that as the Civil Code was modified in 1996, ten years of cohabitation must be shown
afterwards to be qualified for widow pension. The above-mentioned Government Order partly
solved this problem only: initially, it was applicable only to those cases where the claim was
enforced after 1 January 2004. Háttér represented a man who brought an action against the
ONYF. As the trial started in February 2003, he could not get the widow pension for the
period between February and December 2003. The court declared that the Government Order
must have a retroactive effect. Review by the Supreme Court is still open, but the judgment is
legally binding.61
On 10 October 2003 the Károli Reformed University (Károli Református Egyetem) sent down
one of its students for his homosexual affiliation. The Metropolitan Court on 20 February
2004 quashed the decision of the Faculty Council of the university for procedural
shortcomings. As the reasoning of the Court stated, the scope of the Act on Higher Education
extends to universities maintained by a church, and according to the Act a student can be
expelled only in a disciplinary proceeding. The conditions for initiating a disciplinary
proceeding against a student are set in the rules of the university, and homosexuality is not a
ground for such proceeding. No appeal is possible against the decision.62
The Council of the Károli Reformed University adopted a declaration 10 October 2003, which
emphasizes that homosexuals are not appropriate and desirable in the faculty training pastors
and teachers for theology, and the church following the principles of the Bible cannot approve
homosexuality, the marriage of the homosexual couples, their adoption, or the propagation of
such lifestyle. The declaration was published on the website of the university as well. The
University Council on 1 April 2004 adopted a resolution regulating the selection and
qualification of those studying faculties training pastors. The resolution reaffirms that
according to the Bible homosexuality is a sin, and it is incompatible with the life of a pastor.
Háttér brought an action on the basis of the Act on equal treatment, which provides that a
lawsuit can be initiated by a social organization if the violation of the principle of equal
treatment was based on a characteristic that is an essential feature of the individual, and the
violation of law affects a larger group of persons that cannot be determined accurately. The
Metropolitan Court – as the first instance court – rejected the complaint. The Court
considered the disputed statements as utterances falling under the protection of the freedom of
expression.63 On appeal the Metropolitan Court of Appeals (Fővárosi Ítélőtábla) approved the
decision of the first instance court.
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248/2003. (XII.23.) Korm. rendelet társadalombiztosítási nyugellátásról szóló 1997. évi LXXXI.
törvény végrehajtásáról rendelkező 168/1997. (X.6.) Korm. rendelet és a kötelező egészségbiztosítás
ellátásairól szóló 1997. évi LXXXIII. törvény végrehajtásáról rendelkező 217/1997. (XII.1.) Korm.
rendelet módosításáról
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Judgment no. 30 . M. 623/2004/6 of the Metropolitan Labor Court
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Judgment no. 8. K. 33. 639./2003/5.
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Judgment no. 19. P. 21. 788./2004/10.
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In December 2003 the Habeas Corpus Munkacsoport (Habeas Corpus Working Group) filed a
complaint with the Constitutional Court claiming the unconstitutionality of the Act no.
XXXIX. of 2001 on entry, stay in Hungary and the immigration of foreigner (2001. évi
XXXIX. törvény a külföldiek beutazásáról és tartózkodásáról). The Act provides exemption
from certain conditions of immigration in case of family reunification. However, same-sex
couples are not considered to be family member, thus this possibility is not available for them.
According to the petition the act violates Article 70/A of the Constitution prohibiting any kind
of discrimination. Furthermore, there is a constitutional omission concerning the status of the
same-sex couples in the immigration procedures.64 The case is pending before the
Constitutional Court.
On the basis of the same provision Háttér brought an action against the decision of the
immigration, because the statement provided by the Hungarian partner was not accepted as
evidence for the family ties. The court for procedural mistakes remanded the case.65
The Deputy Parliamentary Commissioner for Civil Rights initiated an inquiry into the
circumstances of a student’s rejection of admission into a vocational high school. The parents
informed the head of the school during the admission procedure that their son is HIV positive.
The head of the school rejected any effort made to reach a compromise with the parents. The
Commissioner of the Ministry of Education for Educational Rights mediated between the
schools and the parents, without success. The Deputy Parliamentary Commissioner issued a
recommendation, in which he drew attention to the improper regulation of the treatment of
HIV positive persons during their admission to schools and employment. He considered that
in the present case the student’s constitutional rights – right to human dignity, right to the
highest possible level of physical and mental health, and non-discrimination – were violated
as
the
interference
was
not
in
accordance
with
the
principles
of
necessity/suitability/proportionality and with the standards set by international documents.66
The same issue arose in Debrecen, when a student of Hepatitis C virus requested his
admission to a primary school. The head of the school – after obtaining the necessary medical
opinion about this illness – did not reject. However, the parents of other students studying in
the same institution: they demanded that the ill child should be kept away from their children,
and recommended to teach him as a private student, who studies at home and takes only the
exams in the school. The head of the school did not accept the objection of the parents, and
the ill child could study as a normally enrolled student. Though the procedure of the school
did not raise any constitutional irregularity, the Deputy Parliamentary Commissioner
considered it necessary to lay down the basic guidelines for treating children with infectious
disease.67
The Deputy Parliamentary Commissioner received a complaint submitted against the primary
schools of Százhalombatta. None of the schools in the part of the town where the complainant
lives has classes designed for children with problematic behavior and learning difficulties.
The Deputy Parliamentary Commissioner drew the authorities to the fact that according to the
schools there are several hundreds of children requiring teaching in small groups. The local
government must take efforts to fulfill this need for specialized classes in the primary
schools.68
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The petition is available on the website of the Habeas Corpus Working Group:
http://www.habeascorpus.hu/jogok/lgb/ letelepedes.ab.inditvany.htm
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Information received from József Kárpáti, attorney, working for Háttér.
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Report of the Deputy Commissioner for Civil Rights, OBH 5889/2003, November 2004
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Report of the Deputy Commissioner for Civil Rights, OBH 5117/2003, 13 November 2004
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Report of the Deputy Commissioner for Civil Rights, OBH 3356/2003, 25 February 2004
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Positive aspects
The Hungarian Parliament in December 2003 adopted the Act no. CXXV. on equal treatment
and the promotion of equal opportunities (2003. évi CXXV. törvény az egyenlő bánásmódról
és az esélyegyenlőség előmozdításáról). The act provides a comprehensive protecting system
against direct and indirect negative discrimination, harassment, unlawful segregation and
retribution.
Negative direct discrimination covers provisions that result in the less favourable treatment of
a person or a group comparing to another person or group in a comparable situation because
of his/her sex, racial origin, colour, nationality, national or ethnic origin, mother tongue,
disability, state of health, religious or ideological conviction, political or other opinion, family
status, motherhood (pregnancy) or fatherhood, sexual orientation, sexual identity, age, social
origin, financial status, other status, attribute or characteristic. Provisions that are not
considered direct negative discrimination and apparently comply with the principle of equal
treatment but put any persons or groups having the above mentioned characteristics at a
considerably larger disadvantage compared with other persons or groups in a similar situation
are considered indirect discrimination. Harassment is a conduct violating human dignity
related to the relevant person’s characteristic with the purpose or effect of creating an
intimidating, hostile, degrading, humiliating or offensive environment around a particular
person. Unlawful segregation is a conduct that separates individuals or groups of individuals
from others on the basis of their characteristics without a reasonable explanation resulting
from objective consideration. Finally, retribution is a conduct that causes infringement, is
aimed at infringement, or threatens infringement, against the person making a complaint or
initiating procedures because of a breach of the principle of equal treatment, or against a
person assisting in such a procedure, in relation to these acts.
The scope of the act covers the public sector, and those who receive state funding for their
activity. The scope does not extend to family law relationships and relationships between
relatives, and for the inner relations of the social organizations, if any legal norm does not
provide to the contrary. Furthermore, those persons shall also observe the principle of equal
treatment if they make a proposal to persons not previously selected to enter into contract; if
they sell their goods in premises open to customers. Employers are also bound by the
provisions of the act.
The Act no. XCV (2004. évi XCV. törvény a Magyar Köztársaság minisztériumainak
felsorolásáról szóló 2002. évi XI. törvény módosításáról) rearranged the ministries of the
Hungarian Republic. The youth, child and social affairs were organized together with matters
relating to equal opportunities in one ministry led by the former minister without portfolio
responsible for equal opportunities.
Reasons for concern
The scope of the Act on equal treatment and the promotion of equal opportunities concerning
private relations is uncertain due to the lack of established case-law. Four major churches of
Hungary filed a petition claiming the violation of their religious autonomy with the
Constitutional Court
Fight against incitement to racial, ethnic, national or religious discrimination
Legislative initiatives, national case law and practices of national authorities
In April 2004 Mihály Dancs, member of the local self-government of the Roma minority of
Sátoraljaújhely, a town located in eastern Hungary, commenced a criminal procedure for
incitement to hatred against unknown perpetrators. Dancs said that racist text was painted to
four signs for tourits in the town. The text ran: „White Christmas, I so much hate filthy
gipsies, white Christmas” a quote from the lyrics of a „national-conservative” skinhead group
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called Healthy Scalps (Egészséges Fejbőrök). Dancs said he is afraid that such insults might
generate serious conflicts among the Romas and the majority population.69
After plastering Budapest streets in late August with posters hailing Hungarian war criminal
Ferenc Szálasi, Diana Bácsfi, the leader of Hungarian Future Group (Magyar Jövő Csoport)
made it clear her group is a successor of Szálasi’s notorious Arrow Cross party, which came
to power in a German-assisted coup on Oct. 15, 1944. Szálasi's Hungarist movement aimed to
make Hungary the region's hegemonic nation and had guidelines about racial purity similar to
those of Nazi Germany. Bácsfi said „they wanted to remember Szálasi's coup - which came
on the same day an armistice with the Allied forces was announced - because it prevented
Hungary from jumping over to the side of the enemy." Nearly 100,000 Budapest Jews were
killed by the Arrow Cross regime.
Bácsfi also announced her plan to honor the Arrow Cross coup with a demonstration in front
of Budapest’s Terror House museum had received police permission. In September 2004
Bácsfi made such statements in rallies and in the media that amount to incitement to hatred
according to the Police. In an interview she said that those who are not with them are enemies
and the enemy has to be exterminated. Bácsfi also admitted that in July they painted a
Chruchill statute red and destructed the monument of a known anti-Fascist activist, Endre
Ságvári. The Police accused Bácsfi with committing the crime of deterioration (Article 324 of
the Criminal Code).
Later Bácsfi was taken into custody for distributing leaflets in which the Hungarian Future
Group invited people for their unregistered programme (celebrating members of the Arrow
Cross organization) that, according to the Police, comes under the scope of the Act on
Assembly which prescribes initial registration of such programs with the Police. The
spokesman of the Police said that besides of the committing abuse of the right to assembly
Bácsfi is also accused of breaching of peace, since the way she distributed leaflets was
gravely anti-communal.
Finally, the October 15 rally of the Hungarian Future Group was canceled on a technicality.
In response to Bácsfi’s memorial plan, about 25,000 people attended an anti-fascist protest on
October 15 in front of the Terror House. Since the Police allow only one protest to take place
in the same place at the same time, the Hungarian Future Group was forced to abort its
memorial. It also has to be noted that at the time of the memorial planned by the Hungarian
Future Group, Bácsfi began serving a 10-day jail sentence for breach of peace.
In December, regarding the procedure in which the procesutor’s office accuses Bácsfi of
committing the crime of use of symbol of despotism (Article 269/B of Act IV. of 1978 on the
Criminal Code), since she plastered posters with arrow-cross-like symbols in Budapest streets
several times and appeared in public with an arrow-cross-like symbol, the Central District
Court of Pest ordered Bácsfi to undergo a psychological evaluation to determine if her proHungarian views are the result of some kind of strange mental illness.
Positive aspects
The weekly Magyar Fórum (Hungarian Forum) published an article with the title “The terror
of Roma in Pánd” (Cigányok rémuralma Pándon). One of the inhabitants of Roma origin of
Pánd filed a civil action for the violation of his personality rights against the editor and the
publisher of the weekly. According to the article the Roma in Pánd kill, torture and threaten
the Hungarians. The plaintiff was not mentioned by name. The judgment of the first instance
court accepted the standing of the plaintiff. In its reasoning the court emphasized: this case
must be distinguished from those where members of an ethnic or religious community
brought actions, since in this case the article referred to the inhabitants of a village, which is
geographically identifiable, and the statements of the weekly could affect his personality
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rights as well. The court found the violation of the right to human dignity and honour and
obliged the weekly to publish an apologizing statement and pay non-pecuniary damages.70
The Metropolitan Court, as the second instance, upheld the decision. The court held that
enough evidence was provided that people who know the plaintiff of his residence, work in
the minority self-government, but are not acquainted with the local relations, identified him in
the article. Thus, the court stated that the plaintiff was considered as one of the perpetrators of
the alleged crimes described in the article.
In this case the courts accepted that without naming somebody – as a member of a community
– can bring a civil action for the violation of personality rights. However, the holding of the
Metropolitan Court is very narrow. Although the reasoning put special emphasis on the
evidence showing that the plaintiff was actually identified, as the mentioned concerns bellow
indicate, that trial courts generally do not go so far.
Reasons for concern
As we could see under Article 11, the fight against incitement to racial hatred with the means
of criminal law is very limited due to the praxis of the Hungarian Constitutional Court.
Instead of criminal law the Constitutional Court suggested the use of civil actions. One of the
major obstacles of this is the consistent practice of the trial courts, which does not accept the
plaintiff’s standing in personality rights cases where he/she is not mentioned by name or is
not identifiable on the basis of the context. On one hand it means that the dignity of a
community cannot be defended via its members. However, this would be the smaller problem
as there is no consensus whether the dignity of communities shall be protected at all. The
main issue is that it excludes legal actions brought by the members of the community when
they, as members of the community, feel that their personality rights are violated. The
practice shows that courts completely reject acknowledging standing of plaintiffs trying to
enforce their rights as members of a community, and this must be resolved by the legislator.
Remedies available to the victims of discrimination
Legislative initiatives, national case law and practices of national authorities
On 7 October 2004, in a major test case, the Budapest Metropolitan City Court of Appeals
(Fővárosi Ítélőtábla) upheld the first instance decision by which the Borsod-Abaúj-Zemplén
County Court ordered the primary school in Tiszatarján and the local governments of
Tiszatarján and Hejőkürt respectively to pay damages of 3,650,000 Forints (approximately
14600 euro) for unlawful segregation. The complaint filed by nine families represented by the
Legal Defense Bureau for National and Ethnic Minorities (NEKI) was primarily based on the
school psychologist’s assessment that rather than being afforded additional support for their
learning difficulties, it was “in their children’s own best interest” to be placed in a special
class for the mentally deficient, disregarding their age, pedagogical and psychological
authority, and even the prescribed legal procedure. The students – who are of normal IQ –
were taught in this special class by unqualified teachers, and stigmatized by their fellow
students as “retarded”. The Court of Appeals concluded that the segregation of the plaintiffs
by the school and the local authorities was in breach of the Hungarian Public Education Act.
Furthermore, the Court emphasized that the plaintiff have suffered and continue to suffer
profound psychological harm. The school failed to address the learning difficulties of the
students, and instead it chose to administer an inferior curriculum: the students after the
completion of their studies will continue to suffer disadvantages in having access to the
institutions of higher education. Finally and importantly, the Court found that the local
authorities of Tiszatarján and Hejőkürt, in their capacity as founders and supervisors of the
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school, did not secure and maintain its lawful operation and in itself this amounted to major
negligence.71
A Debrecen-based hotel three times refused to let rooms to Roma. In the first incident, the
owner informed an employee of the Romaweb Internet website, operated by the Ministry of
Equal Opportunities, trying to rent rooms for training. He told him that the hotel “cannot put
Gypsies up”. After this, NEKI set up a test to see whether the hotel had a discriminating
policy. In the test situation a Roma man and his partner arrived to the hotel, and they were not
even let to enter, and after repeated ringing they were informed that the hotel is full. Just after
the Roma couple left, the non-Roma testers could choose from several available rooms. The
City Court fined the owner for 50,000 HUF (appr. 200 Euro), and the Hungarian Consumer
Protection Inspection Board imposed a fine of 100,000 HUF (appr. 400 Euro).72
Positive aspects
According to the Act on equal treatment and equal opportunities a public authority shall be set
up with overall responsibility of ensuring compliance with the principle of equal treatment.
This authority will be entitled to carry out investigation ex officio or on a basis of a
complaint; initiate lawsuits; review and comment draft legislation; make recommendations,
reports. In its procedure it applies the provision Act no. IV of 1957 on the general procedures
of public administration, with the differences regulated in the act. If the Authority has
established that the provisions ensuring the principle of equal treatment have been violated, it
may order that the situation constituting a violation of law be eliminated; prohibit the further
continuation of the conduct constituting a violation of law; publish its decision establishing
the violation of law; impose a fine; apply a legal consequence determined in a special act. In
the administrative procedures the reverse burden of proof applies: the injured party has to
prove that he/she suffered an injury and he/she possesses those characteristic(s) that are
defined in the act. The other party has to provide evidence that he observed, or that particular
relationship he does not have an obligation to observe the principle of equal treatment. The
act contains specific rules on employment, social security and health care, education and
training, housing, sale of good and providing services. The authority has to be set by the 1st of
January, 2005.
Positive actions aiming at the professional integration of certain groups
Legislative initiatives, national case law and practices of national authorities
The Minister for Employment and Labour in 2004 the EQUAL Community Initiative
Programme for 2004-2006.73 It aims to address all forms of discrimination and inequalities in
connection with the labour market through developing, testing and disseminating innovative
approaches and methods and trans-national co-operation. The priority areas of the Hungarian
EQUAL Community Initiative has the following priorities: facilitating access or return to the
labour market for those who have disadvantages in terms of the labour market (Theme A);
promoting lifelong learning and “inclusive” work practices, which encourage the recruitment
and retention of those suffering discrimination and inequality in connection with the labour
market (Theme E); reducing gender gaps and supporting job desegregation (Theme H);74
supporting the social and vocational integration of asylum seekers (Theme I). The Roma
population is characterized by the programme as the most disadvantaged group of the
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Judgment no. 9.Pf.2931/2004
The case was reported by Transitional Online, Roma Press Center, ERRC and Magyar Narancs (a
weekly magazine.)
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Available electronically at:
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For details see also Article 23.
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Hungarian society in terms of the social-economic situation. Exclusion from the labour
market and from society hits particularly hard the Roma. The programme in order to improve
their employability and labour market opportunities builds on the instruments of education
and training and social services. Reflecting to the high proportion of Roma among the early
school-leavers, the program supports the development of new forms of education and
vocational training for early school leavers on the basis of the “Second Chance School”
model. The measures under this heading include developing and testing flexible training
methods based on practical experience; promoting the active learning of individuals by new
forms of education and guidance that rely on individual needs and capabilities; providing
social support services for people participating in trainings in order to help them combat
disadvantages resulting from their social status; close co-operation with enterprises to ensure
practical training and work experiences; training for teachers and trainers to develop their
expertise in teaching disadvantaged young people. Initiatives are planned to fight
discrimination on the labour market, the programme intends to adopt new work practices and
non-discriminative procedures, to establish best-practice models.
There are several pending cases concerning discrimination during the hiring process. Roma
applicants are refused on made-up grounds, or the conditions of employment are formulated
in a way that leaves no chance for them to be accepted.
The Salgótarján City Court as the first instance court found racial discrimination in a case
brought against a company, which intended to hire employees for packing. The job did not
require any kind of qualification. Three women of Roma origin were refused to enter the
building where the interview took place, while non-Roma applicants were let in. One of the
colleagues of the local NEKI office called the company, where the manager confirmed that
the job was still available. The procedure was based on the provisions prohibiting
discrimination of the Civil Code and the Labour Code, as the trial has started before the Act
on equal treatment was entered into force. The judgment is not binding.75
The same happened in a supermarket, where the Roma men applying for security guard job
were refused. The manager told them that they could not employ men above 50 years and of
Roma origin, that was a higher order to be followed. Both applicants met all the requirements
set by the recruiting company, and the only reason for their rejection was their ethnic origin.
The policy according to which Roma are not accepted, was openly stated by an employee of
the security company.76 At the time of the report, the judicial procedure is pending.
The Supreme Court (Legfelsőbb Bíróság) quashed the decision of the lower courts and
remanded the case on discrimination in employment. The plaintiff, Katalin F. – a woman of
Roma origin – filed a suit against a hotel in Budapest. The hotel published an advertisement
in which it sought maids. Katalin F. got an appointment on telephone for personal interview.
When she arrived the receptionist called the director, saying “some Roma girl is looking for
you in relation to the job”. The director answered: “I do not hire Roma, I hate Roma”. The
receptionist told Katalin that there were no vacancies, although the job was not filled that
time. NEKI representing the plaintiff claimed that the hotel had violated the Labor Code’s
provisions prohibiting discrimination. The first instance court rejected the claim. According to
the judgment the plaintiff could not prove that she had been there. On appeal the Regional
Court upheld the first instance decision. The Supreme Court in its reasoning emphasized that
the plaintiff has to prove that she suffered from disadvantage, and the hotel has to show that it
acted in accordance with the law. 77
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Magyar Hírlap, 16 February 2004
Reported by the Roma Press Center, at www.romapage.hu/rovatok/hirek/hirek.php?id=2720
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The description of the case is available on the website of the NEKI: www.neki.hu
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Protection of Gypsies / Roma
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Commission’s Directorate-General for Employment and Social Affairs
published a study on the situation of Roma in the enlarged European Union in November
2004.78 The research was commissioned in the context of the enlargement, when Roma and
Travellers became the largest minority within the EU. The findings of the study make
reference to examples in the member states, including Hungary, but the research points to a
common situation across the whole EU. The study contains recommendations both for the
member states and the civil society: it encourages the member states to recognize Roma as
ethnic minority; to transpose the anti-discrimination directives, if they have not done so; to
establish government agencies representing Roma; to develop tertiary indicators to register
and assess the impact of racial discrimination and other exclusionary forces on particular
ethnic groups; to name the social inclusion of Roma as a priority when allocating state
funding; to aim at policy coherence.
The study poses Hungary as the worst example for making policies detrimental to the poor
generally, and Roma in particular. The study draws attention that the legislation allowing the
notary to order evictions without court order is primarily affecting Roma families. Although
the courts tried to ameliorate the effects of these provisions by introducing a moratorium on
forced evictions during the winter, it does not solve the problem that Roma are
disproportionately subjected to this measure.79 Housing of the Roma population is of grave
concern, not only because the number of social houses decreased, but also because they are
disadvantaged in their access to accommodation.
Legislative initiatives, national case law and practices of national authorities
Education. The Joint Inclusion Memorandum (JIM)80 prepared by the Hungarian Government
with the European Commission, Directorate-General for Employment and Social Affairs. The
Hungarian Government acknowledges that there are approximately 700 schools in which
Roma children are segregated in education. 5,8% of the students attending primary schools
study in the special classes established for mentally handicapped children. These special
classes are tools of segregation: every fifth Roma student studies in such classes. Researchers
estimate the proportion of Roma students in the special classes to 50-60%. In a conference
organized by the Ministry of Education, sociological studies were presented. According to
these the material conditions in the special classes are much worse than in the “normal” ones.
One-third of the schools maintaining special classes do not employ teachers with the
necessary qualification.81
In February 2004 the Hungarian Examination and Evaluation Center for Public Education
(OKÉV) announced its findings on the establishment of the private school in Jászladány. It
found that the school maintains a practice that is not in accordance with the law and leads to
the segregation of disadvantaged – mostly Roma – students. The private school shares the
building with the municipality school, and the foundation of the private part led to the
polarization of the two halves of the institution. Children coming from standard background
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The text of the study is available at:
http://europa.eu.int/comm/employment_social/fundamental_rights/pdf/studies/roma04_en.pdf
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In 2003 55% of the victims of the eviction cases were of Roma origin.
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Available at:
http://www.eszcsm.hu/eszcsm/plumtree_files/noderoot/publish/eszcsm_internet_felc3bclet/portlet_fold
er/angol/rovatok/european_union/social_protection__social_inclusion/social_protection__social_inclus
ion_6.pdf
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For details of this research see: www. romapage.hu/rovatok/hirek/hirek.php?id=2209
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ended up in the private part, while those coming from disadvantaged family background still
study in the municipality school. As the findings of OKÉV remained without consequences,
the segregating school in Jászladány is still working.82
Health care. In the autumn 2002 the Delphoi Consulting carried out a thorough research in
Borsod-Abaúj-Zemplén county into the state of health of the Roma population. The findings
of this research, which are valid until today, show the major problems in this field: the life
expectancy of Roma is approximately 10 years shorter than the Hungarian average. There are
certain symptoms, which occur much more often among Roma, as heart diseases, cancer,
anaemia, or TBC. A more recent study of the same research company showed that threefourth of the adult Roma population suffers from some kind of illness.83 It happens that the
family doctor does not come to the Roma families, one-fifth of those who were interviewed
had such experience. Doctors do not provide equal access to the services during the
consulting hours. In hospitals one-fourth of Roma experienced racist attitude. Among the
family doctors this rate was 44%.
On 12 February 2004 the European Roma Rights Center (ERRC) together with the Legal
Defense Bureau for National and Ethnic Minorities (NEKI) jointly filed a complaint against
Hungary with the United Nations Committee on the Elimination of Discrimination against
Women (CEDAW) relating to an illegal sterilization of young woman of Roma origin. The
petitioner claim that Hungary as a party to the Convention on the Elimination of All Forms of
Discrimination against Women is in violation of Article 10 h) (no adequate information on
contraceptive measures and family planning), Article 12 (the lack of informed consent on the
part of the victim as a violation of her right to appropriate health care services) and Article 16
(1) e) (the states interference with the victims ability to have children in the future). On 2
January 2001, the applicant’s birth pains started. She was taken by the ambulance to a public
hospital in Fehérgyarmat. During the examination the attending doctor informed her that the
baby died in her womb, and that they had to perform a caesarean section. She was already
lying on the operating table, when she was asked to sign a paper to state her consent. The
doctor added at the bottom of the statement a line stating the consent to sterilization. This was
hand-written and hardly legible, and the Latin terms were used. She learnt that she cannot
have a child any more only upon leaving the hospital. In October 2001 she filed a civil claim
for damages against the hospital. The claim was rejected. On appeal the County Court held
the doctors had indeed acted negligently in failing to provide her with the relevant
information, but she was not entitled to compensation, as according to the court she could not
prove that she had suffered a lasting detriment.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
In its decision 21/2004. (VI. 10.) AB határozat the Constitutional Court established a
constitutional requirement in relation to the regulation of remuneration of committee
members who are representatives of a municipal committee and who are not elected
representatives of municiapl committees. (Constitutional requirements are established when
the unclear nature of certain provsions of the norm question the constitutionality of the norm.
By providing constitutional requirements, the Constitutional Court determines those instances
of application which legal interpretation has to correspond to.)
The Constitutional Court established that it flows from Article 70/A. of the Constitution
(prohibiting discrimination) that elected and non-elected members of municipal committees
are entitled for equal reimbursement for their committee work.
82
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According to S. 2 of Article 24 of Act LXV of 1990 on the local self-governments (1990. évi
LXV. törvény a helyi önkormányzatokról) not only elected representatives can be members of
municipal committees, but representatives of major service-providers in the territory of the
municipality or delegates of local associations may also become members of municipal
committees.
Since the rights and obligations of all committee members are equal, regardless whether they
are elected or non-elected representatives of municipal committees, their position is
comparable, they form homogeneous group within the meaning of the reasonable
discrimination test. Consequently, if a municipal decree, namely S. 3 of Article 2 of
Municipal Decree 4/1995 (II. 4.) of XXII. District of Budapest on the remuneration of
committee members differentiates between remuneration of elected and non-elected members
of municipal committees (Budapest XXII. kerület Önkormányzata Képviselő-testületének a
települési képviselők tiszteletdíjáról, természetbeni juttatásáról és költségtérítéséről szóló
4/1995. (II. 14.) Ör. számú rendelete), then the regulation is capricious, discriminatory and
violates equality provision of the Constitution (Article 70/A(1)).
Article 22. Cultural, religious and linguistic diversity
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Commission against Racism and Intolerance adopted its third report on
Hungary on 5 December 2003, which was published on 8 June 2004.84 The report welcomes
the progress that occurred since the second report in March 2000. Training and conflict
management has been provided to police and other officials. An anti-discrimination network
and a national network for integrated education have been set up. New bodies dealing with
Roma issues have been established and the law on equal treatment and equal opportunities has
been adopted. However, the ECRI criticized that the government policy fighting against
racism, intolerance and discrimination is limited in many respects. While the situation of
national and ethnic minorities other than the Roma has generally improved, there remain
some lacunae in the legislative framework relating to minorities. The Commission
recommends that the criminal law needs to be further extended in order to cover all instances
of racist expression, and the existing provisions against racism are not sufficiently
implemented. Inter alia the report suggests that the Hungarian authorities take further action
in a number of fields: it recommends the ratification of Protocol No. 12 of the European
Convention on the Protection of Human Rights and Fundamental Freedoms; fine-tuning the
legislation on minority self-government and maintaining efforts in the field of cultural
autonomy and the education of national and ethnic minorities. Awareness-raising measures
should be taken in order to combat racism in the general public. In particular, the situation of
the Roma minority should be improved: there is a need to fight against discrimination and
segregation in education. A stronger response is required to the incidents of police
mistreatment of members of minority groups.
Legislative initiatives, national case law and practices of national authorities
The Ministry of Education in 2003 announced a program aiming at reducing the number of
Roma children in the special schools. The program continues to function in the academic year
2003/2004. The program calls for the revision of the whole system: the rules of declaring
children as slightly mentally disabled must be stricter, and the practice of the expert
84
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committees has to be changed. The special school cannot be a way out for the overcrowded
primary schools. The Ministry of Education elaborated a program to support integrated
education. The program intends to create an environment, where every child is judged by
his/her talent and capabilities and not by his/her social and family background. The final goal
is the social integration of the disadvantaged. The Ministry created the National Network for
Integrated Education, which aims to reduce the segregation of Roma students, to help their
access to higher education and later their employment. Basic institutions were created that are
shown as examples for integrated education. The Ministry provides the financial background
of the program.85
The Ministry of Employment and Labour adopted an operative program to encourage the
employment of socially disadvantaged people, including Roma.86 The program aims to
support vocational training of people with low level of education and of those who served
their prison sentence and wish to integrate into the society. The program includes among
others professional trainings, education of unqualified people, specialized trainings for people
living with disabilities.
The Spanish Fundación Secretariado General Gitano together with Irish, Portuguese, Greek,
Romanian, Slovakian and Hungarian Ministry for Health Care elaborated an action plan
against the social exclusion of Roma and Travelers for the period of December 2003November 2005. Generally, the program aims to fund measures for the integration of Roma.
In September 2004 the Ministry for Interior published a PHARE program targeted at the
integration of socially disadvantaged young people, especially Roma. The program includes
romology studies in higher education for students who will have contact with Roma
communities in their every day work. The training is also offered to already working police
officers. The goal of the whole program is to create a more friendly relationship between
Roma and the police, to eliminate the prejudices, and to start communication based on mutual
understanding between the Roma communities and the police authorities. The training is
available for officers working in areas where the proportion of the Roma population is high,
as Borsod-Abaúj-Zemplén and Nógrád county.
Article 23. Equality between men and women
Positive actions seeking to promote the professional integration of women
Legislative initiatives, national case law and practices of national authorities
The Human Resources Operational Programme of the Government87 devotes a chapter for the
equal opportunities of men and women. The Programme draws attention to the fact that in
Hungary the situation of women is partly similar to that of the member states of the
community but, because of a different historical development, in many areas their position is
differs especially regarding their labour market access. The employment characteristics of
women compared to men show a varied picture: certain labour market indicators are more
favourable and others are less favourable than the European average. In this context, the
employment level of women of the 15-64 age categories has grown slightly more than that of
men in recent years, and hence the difference between the two sexes has dropped to 13.7
percent, which is much lower than the 18.1% EU average. At the same time, the 49.8%
85

For more information see the official website of the Ministry of Education: www.om.hu
The program is available at:
http://www.fmm.gov.hu/main.php?folderID=1&articleID=1176&iid=1&ctag= articlelist
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Human Resources Development Operational Programme 2003-2006, CCI No.: 2003 HU 05 PO 001.
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employment rate of women is less behind the European level than that of men, while their
full-time employment figure is approximately 4 percentage points higher than the EU
average. The employment of Hungarian women is characterised by both horizontal and
vertical segregation (see also EQUAL programme for period 2004-2006). The former is
indicated by the concentration and over-representation of female labour in services and in
certain low prestige, low paid, conventionally female jobs. The vertical segregation of women
is indicated by their trade/employment structure, which is unfavourable in spite of the fact
that their educational level is higher than that of men. A basic requirement for the
participation of women in the labour market, as well as harmonising family with employment,
is the availability of services for childcare and care for family members. The number of places
in day nurseries for children up to 3 years of age (up to 6 years in the case of disabled
children) decreased dramatically in the beginning and then, at a smoother pace from 1990
onwards. However, no sufficient new services, such as family day-care or home children-care,
replaced the eliminated places. As regards care services for sick or elderly family members
(care at home based on a warning system, home assistance), the situation is characterised by
weaknesses in the support structures and low levels of access.
The Programme Complement to the Human Resources Operational Programme88 also
emphasises the need for the specialised measures taking into account the status of women in
the labour market and in the families. The measure aims the promotion of the participation of
women in labour market and the reconciliation of work and family life. It focuses on the
supporting training, employment and entrepreneurship. Furthermore, it promotes selfemployment of women through projects designed to meet the needs of women. The measure
aims to support the wider dissemination of the so-called family-friendly, flexible work
organizations and company policies, as well as the introduction of career planning for women.
The measure is distinguished from the Theme H. of the Hungarian EQUAL Programme in
that it supports the implementation and dissemination of well-established methods aimed at
facilitation the reconciliation of work and family life and the labour market re-integration of
women. The EQUAL, at the same time will support the elaboration of innovative methods to
combat the job segregation and test innovative in-company training methods.
Remedies available to the victim of gender discrimination (burden of the proof, level of
penalties, standing of organisations to file suits)
Legislative initiatives, national case law and practices of national authorities
In December 2003 the Hungarian Parliament adopted the Act no. CXV. on equal treatment
and the promotion of equal opportunities. The Act, among others, prohibits any kind of
discrimination on the basis of gender.89
Positive aspects
There were several initiatives from the civil society to support women who are forced to leave
their home, or are in need for other reasons. In December 2003 the House of Women (Nőház)
was opened. It is funded by non-governmental organisations dealing with women’s rights and
gets financial support from the state as well. The House provides help for those women who
need special attention mainly because of being victims of domestic violence. But
unfortunately due to some financial and organizational problems the House was closed down
in December 2004.90 In December 2003 a tentative crisis center was established giving legal,
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Available at:
http://www.fmm.gov.hu/upload/doc/200408/HRD_OP_Programme_Complement_final_0408.pdf
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For detailed rules – as the forms of discrimination, the burden of proof, the standing of the civil
organizations, and the available remedies – see Article 21 of the Report.
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CFR-CDF/RepHU/2004

74

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

social and psychological assistance for victims via telephone or personally. The centre also
processes the received data in order to establish an empirical basis for the future regulations.
On the basis of the guidelines of the United Nations High Commissioner for Refugees
Hungary adopted an action-plan to prevent sexual crimes committed against women during
armed conflicts. In July 2004 Hungarian non-governmental organisations dealing with
refugee issues held training for officers keeping touch with refugees.
Participation of women in political life
Legislative initiatives, national case law and practices of national authorities
There are no legal provisions in the Hungarian legal system for the promotion of the women’s
participation in political life. The major governing party – the Hungarian Socialist Party –
gives preference to women and young candidates. According to Article 41 of their
constitution in the elected bodies of the party – on local, regional and national level as well –
and in the lists of the parliamentary and municipality elections one-fifth of the candidates
shall be female, and one-fifth shall be under 35 years.91 No other party represented in the
Parliament has such policy.
Article 24. The rights of the child
Alternatives to the removal from the family
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Act No. LXVIII of 2004 (2004. évi LXVIII. törvény) promulgated the European Convention
on Recognition and Enforcement of Decisions concerning Custody of Children and on
Restoration of Custody of Children (Luxembourg, 20 May 1980).
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The Government plans to adopt a law towards the end of December 2004 prohibiting any kind
of corporal punishment. The bill is on the agenda of the Parliament. It prohibits any kind of
torture and corporal punishment of children.92
Reasons for concern
According to a UNICEF report Hungary is a dangerous place for children. Each month two
children die as a result of domestic violence. Out of 25 cases only one gets revealed. As to the
frequency and gravity of child abuse Hungary is one of the most dangerous places in the
world.
Corporal punishment, humiliation and neglect are part of upbringing to most Hungarian
adults. These views are sometimes shared even by the experts, like child psychologists and
doctors. Witnesses and neighbours remain silent. Experts do not report cases, even despite the
fact that they had to do so according to Hungarian legal regulations. It is worth mentioning
that these rules are lex imperfecta, i.e. no sanctions are provided, if someone does not comply
with the law on the obligation of reporting. Judges impose rather moderate sanctions on those
perpetrators who appear before courts.
91
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Domestic violence and child abuse has been hidden and many people – including victims –
still regard it as a private matter where legal regulations have no place. A hot discussion
evolved around these phenomena only in recent years due to the enthusiastic work of certain
NGOs and experts.
Article 25. The rights of the elderly
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Almost 20 % of the population of Hungary is above 60. The amount of widow's pension has
been increased from 20 % to 25 % on November 1, 2003 and later it will rise to 30 %. Last
year the gradual introduction of so-called pension for the 13th month has begun. In May 2004
pensioners received their pension for the 53rd week, and towards the end of the year the
pension for the 54th week will be delivered. The rise in the amount of pensions applies to
pension-like social benefits, like political rehabilitation care or regular social care, as well.
According to the bill No. T/12497 from January 2005 on those employers employing among
others workers above 50 would get certain financial benefits.
Upon the initiation of the Ministry of Health, the Ministry of Social and Family Affairs, and
the Ministry of Interior established an award for local governments which are conscious of the
problems and needs of the elderly. The 2004 award has been handed over on October 1, on
the International Day of the Elderly to the Local Governments of Móricgát, Nyíregyháza and
Heves County.
Article 26. Integration of persons with disabilities
Protection against discrimination on the grounds of health or disability
Legislative initiatives, national case law and practices of national authorities
Decree 60/2004. (VII. 6.) of the Minister of Health, Social and Family Affairs on the
admission of psychiatry patients into health care institutions and on the rules regarding
restricting measures during these patients’ treatment (60/2004. (VII. 6.) ESzCsM rendelet a
pszichiátriai betegek intézeti felvételének és az ellátásuk során alkalmazható korlátozó
intézkedések szabályairól) banned the use of cage beds within psychiatric and social care
facilities in Hungary.
In December 2003 the Parliament adopted the Act on equal treatment and the promotion of
equal opportunities. The act prohibits any discrimination on the grounds of health and
disability. The act is discussed in details under Article 21.
Professional integration of persons with disabilities: positive actions and employment quotas
Legislative initiatives, national case law and practices of national authorities
According to the data gathered by way of the 2001 census 56.963 mentally disabled persons
are registered. Although more than 35.000 of them are adults, there are only 4000 places in
rehabilitation institutions and clinics, and 13.000 are available in institutions designed for the
severely disabled. There is a lack of schools for disabled children as well.
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State institutions established for differently abled persons receive 200-360 % of the disabled
worker's remuneration, if they are willing to employ them. Usually these people are
performing very simple tasks, or they don't do anything.
At working places where more than 20 workers are employed, 5 % of the employees have to
be disabled, otherwise the employer has to pay a so-called rehabilitation fee. Due to its low
level however this sanction does not constitute an incentive to employ more disabled persons.
The first claims arrived in 2002 concerning the dismissal of impaired persons. The
Ombudsman dealt with these issues numerous times, until in May 2004 recommended the
Government to take certain steps against it.
Deaf persons and persons with hearing disorder usually do not consider themselves disabled,
but they see themselves as a group of people using a minority language. In contrast they are
regarded by the majority as people who can hardly be educated, and as disabled whose
employment is difficult. The stigma attached to people with hearing impairment might be one
of the reasons behind their failure to make a carrier or even to finish high school. 15 % of
these persons manage to graduate from high school and 10 % of them are employed. Most of
those deaf men employed are working as printer or carpenter, whereas women are usually
seamstresses. Due to the stereotypes attached to people with hearing impairment, i.e. they are
known as persons with good manual skills, they have hardly any chance to study further.
Many of them are unemployed, but have the chance to receive disability pension. This
practice seems to be humane only at first sight, since these 30- or 40-year-old persons would
rather like to work and have a meaningful job. Fortunately there are more and more young
people graduating from high school, and information technology is very popular among them.
Presently expert committees do not take the education and specialization of the differently
abled person into account when granting him or her disability pension. According to the
Director of the National Medical Expert Institute (Országos Orvosi Szakértői Intézet) the
emphasis should be on the abilities of the disabled persons that is not affected by the handicap
or that can be improved. They push for the categorization of disabilities. In the first category
persons can be still employed and the focus shall be on rehabilitation. Those in the second
category cannot be rehabilitated or reached a certain age, like 55 years.
Reasonable accommodations
Legislative initiatives, national case law and practices of national authorities
Two NGOs pointed out the deficiencies of the above mentioned Ministerial Decree. The chair
of the Hungarian Mental Health Interest Forum noted that “the decree fails to address one of
our central concerns, namely that staff of psychiatric institutions be trained in de-escalation
techniques and safe restraint use, as mandated in the standards of the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT). There
is no doubt that the lack of training will directly endanger the safety of both patients and
staff.” The Legal Director of the Mental Disability Advocacy Center (MDAC) draw the
attention to the fact that “the decree does not include a mechanism to monitor the
implementation.” Therefore the role of NGOs is extremely important in future monitoring as
well. Both NGOs further criticized the Decree for failing to specify a maximum length of time
for which restraints can be used; for failing to establish a system for the central collection of
statistics on restraint and seclusion; for failing to regulate other forms of restraint; for being
silent about the degrading and sometimes dangerous ways in which people are brought into
psychiatric institutions by he police and emergency services.
It is to be emphasized that the practice of using cage beds came to light as a result of the
MDAC’s monitoring activities and the Ombudsman’s constant pressure. Former Ombudsman
Katalin Gönczöl initiated proceedings ex officio already in 2000 after a conflagration of the
Home of Psychiatry Patients in Törökbálint resulted in the death of a patient, who could not
escape as had been locked up in a cage bed. As a result of the Ombudsman’s investigations it
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turned out that cage beds were sometimes used as punishments within health care institutions,
at other instances patients had to remain there for weeks.
According to the Act XXVI of 1998 on Rights of Disabled Persons and the Guaranteeing of
their Equal Opportunities (1998. évi XXVI. törvény a fogyatékos személyek jogairól és
esélyegyenlőségük biztosításáról) it has to be ensured that all public buildings are
accommodated to the needs of differently abled persons. In the majority of cases this deadline
will not be met. In the social institutions the plans for accommodation have been completed,
however due to the lack of financial sources it has not yet been finalized. 38,2 % of health
care institutions have been accommodated.
Juridical and Observational Psychiatric Institute (Igazságügyi Megfigyelő és Elmegyógyító
Intézet) (hereinafter referred to as: JOPI) hosts those perpetrators of crimes who may not be
sanctioned due to their mental status. JOPI also functions as a prison hospital, i.e. those who
acquired some neurological or psychiatric disease while serving their prison sentence, are also
directed to JOPI. The Institute is overcrowded; even the common rooms are arranged as
hospital rooms.
There is a unique situation, which is a legal gap in the eye of the Director of JOPI. If a
perpetrator was sentenced to prison, but while serving his or her sentence he or she was sent
to JOPI due to grave psychiatric disorder, the convict will have to be released after the
duration of the sentence expired, even if he or she has still not recovered. In such cases the
expert opinion of JOPI doctors do not count, and the mentally ill person has to be released.
Other relevant developments
Positive aspects
The Hungarian Election Office created a website for persons with seeing impairment. Actors
are reading the materials, the content of the website aloud. The website has been created for
11 million HUF. However according to the Hungarian Federation of the Blind and Partially
Sighted the website is entirely senseless. Persons with seeing impairment are using the
Internet and the computer in general with the help of a screen reader software device. If this
software runs on their computers, it is redundant to have actors read the written content. If
visually impaired persons do not possess the software (which is unlikely, since its demo
version may be downloaded free of charge) than they may not use the computer at all, so they
cannot access the talking website. If the website was created in order to complement the
software than again the undertaking seems to be pointless. The majority of people with seeing
impairment do not have the most modern computer configurations, i.e. their sound card can
only operate only one channel at a time: in this case either the screen-reading device or the
talking website. In practice this means that either one of the channels is operated or the two
devices make the computer break down. It is worth to mention that the website in question
also has a user-friendly counterpart designed for the blind and visually impaired persons, and
financially it took only a fraction of the costs of the talking website to create it.
At the beginning of March 2004 a new so-called “blind friendly” website of the Hungarian
Electronic Library (hereinafter referred to as: HEL) has been set up. The original HEL
website, which started its operation in 1994, was manageable for all users, with or without
seeing impairment. Recently the webpage operator decided to have a spectaclous website
designed, which was hardly manageable for visually impaired persons, and for some of them
it became unusable. Since the website had many visually impaired visitors before, the
operator decided to have a separate website set up for the visually impaired.93
Simultaneously from 2001 another project called Világhalló has been going on since 2001. A
certain foundation won the state tender of 90 million HUF to have the books available in the
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HEL system red out. Unfortunately the Hungarian Federation of the Blind and Partially
Sighted has not been contacted, nor have visually impaired technicians and experts been
involved into the project. Due to its great expenses the project could not be realized out of the
90 million HUF. The founder of the above foundation winning the tender applied for an
additional 13 million HUF under the name of a partnership. After the website had been
realized, the Hungarian Federation of the Blind and Partially Sighted issued a five-page-long
list of mistakes.
Mentioning a few of the major mistakes: the service cannot be started if one is visually
impaired; the software cannot be downloaded if one is visually impaired; the majority of blind
Internet users in Hungary does not have broad-band internet connection, and for those using
modem having a book read out is too expensive, since it may take many hours.
Reasons for concern
In home care institutions designed for disabled sexual harassment seems to be an everyday
practice. Many cases are reported, but much more remain uncovered, because of parents’ fear
that after litigation they have to take their child out of the institution, and they have nowhere
to go – at least in their neighbourhood.
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CHAPTER IV : SOLIDARITY
Article 27. Workers’ right to information and consultation within the undertaking
Workers’ information on the economic and financial situation of the undertaking
Legislative initiatives, national case law and practices of national authorities
According to Article 16 of Act XI of 2004 on the amendment of the Act on the safety of
workplaces (2004. évi XI. törvény a munkavédelemről szóló 1993. évi XCIII. törvény
módosításáról) the employer is obliged to inform the work-safety representative (council)
about the result of workplace risk-assessment, the experience in work safety measures, the
registration of occupational hazards and the result of the investigation of the National
Workplace Supervising Authority.
According to the relevant EC Directives and Act XLV of 2004 on the European Company
(2004. évi XLV törvény az európai részvénytársaságról (hereinafter: SE)) provide two means
of participation for the employees. The representative body, consisting of employers’ and
employees’ representatives, is stipulated in the course establishing the SE by a special
negotiating body. If no representative body is established, the rights of the repsentative body
are exercised by employers’ representatives who are members of the SE’s workplace council.
The aim of the special negotiating body is to form an agreement of participation which
ensures the involvement of employees in the decision-making process of the SE. The
agreement of participation has to provide for (1) temporary effect of the agreement, (2) the
tasks of the representative body, (3) the procedures of consultation and informing, (4) the
material assets necessary for the operation of the representative body and (5) for the instances
when the agreement of participation is renegotiated.
Article 28. Right of collective bargaining and action
Social dialogue
Reasons for concern
The highest forum of interest-conciliation (social dialogue) is the National Interestconciliation Council, NIC (Országos Érdekegyeztető Tanács) where the employees,
employers and the government are represented. Besides the NIC’s general (ex ante)
consultative status in economic and social matters, the Act on Employment and the Labor
Code stipulate veto power for the NIC in the following matters: (1) regulation of
multitudinous dismissal, (2) telework, (3)system of work-qualification, (4) supervision of
conditions of employment. The NIC also has veto power in determining the amount of
minimum-wage annually which is promulgated in ministerial decree. The crtiteria of
(employee and employer) representation in the NIC has been unresolved since 1990. There
are no statutory rules for the conditions of the NIC-membership, plus the NIC’s selfregulation cannot be accessed by the public, including those who are affected by the codecisions of the NIC and the Government. Moreover, it is highly problematic how the NIC
can exercise public (veto) power without any statutory authorization.
The impact of the EU on the quality of the social dialogue has remained restricted in
Hungary. Lacking the obligatory nature of the rules governing this field, the efforts of the EU
agents proved insufficient to overcome the impediments to establish effective social dialogue.
The EU initiatives could not address the core of the problems: the fragmentation and the
representative deficit of the social problems. There has been no organic development of
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industrial relations: social dialogue is organised at a national level and its quality is
determined by the policy of the respective government.94
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
In its decision 911/B/2001 AB határozat delivered on 23 February 2004, the Constitutional
Court dealt with the constitutional aspect of collective bargaining procedure and collective
contracting. The Constitutional Court procedure was initiated by a judge of the Metropolitan
Court. The judge asked the Constiutional Court to declare Sections (3-5) of Article 33 and
Section (7) of Article 33 of Act XXII of 1992 on the Labour Code (1992. évi XXII törvény a
Munka Törvénykönyvéről) unconstitutional. The provisions in question determine which
trade unions can come into a collective contract with the employer at a workplace-level.
Section (3) of Article 33 provide that all trade unions represented at a workplace are
collectively entitled to come into a collective contract which acquired more than 50% of the
votes cast in the workplace-council elections. Article 33(4) is a lex specialis-rule: if collective
contracting is not possible under the prior provision, then those representative trade unions
are entitled to come into a collective contract which acquired more than 50% of the votes in
the workplace-council elections. If no such coalitions can be formed for the purposes of
collective contracting, than collective contracting is possible only if there is a representative
trade union which acquired more than 65% of votes in the workplace-council elections.
The judge argued in her concrete norm control-petition95 that, as a result of such a regulation,
trade unions which have minimal support may endanger and paralyze the collective
contracting procedure. She argued, furthermore, that the collective contracting ability of trade
unions should be controlled by the democratic majority (i.e. simple majority) rule. According
to the petitioner the regulation contradicts Article 4 of Constitution which provides: ‘Labour
unions and other representative bodies shall protect and represent the interests of employees,
members of co-operatives and entrepreneurs.’
The Constitutional Court dismissed the petition in relation to Article 4 of the Constitution.
The Court emphasized that the right to collective contracting is not a fundamental right, it is,
however, connected to the employees’ right to self-determination and, besides the right to
strike, the most important legislative instrument for the employees’ interest-protection. It
cannot be derived from Article 4 of the Constitution that lawmaker has to regulate the
collective contracting ability of trade unions according to the democratic majority rule. The
Court stated that the violation of Article 4 of the Constitution can be established in such an
extreme case when the trade unions have no statutory tool to fulfill their Article 4 tasks or
those statutory instruments are manifestly insufficient to fulfill Article 4 tasks.
Reasons for concern
Collective bargaining between (representative) trade unions and the employer aims to form a
collective contract which is regarded as a „sui generis source of labour law”. From a
constitutional point of view it is problematic that (1) the collective contract extends to
employees not represented by trade unions which do not participate in the course of collective
bargaining and (2) collective contract norms may be disadvantageous to employees (see, e.g.,
liability rules applicable to damages caused by employees) in comparison to the Labour Code.
Furthermore, in case of sectoral collective contracts the minister of employment policy and

94

Journal of European Social Policy, 2004 14/3, Special issue on “EU accession, europeanisation and
social policy”, edited by Ana Guillen and Bruno Palier
95
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labor may extend the applicability of collective contracts to whole industrial sectors by means
of publishing them as a ministerial decree.
Article 29. Right of access to placement services
Access to placement services
Legislative initiatives, national case law and practices of national authorities
Act XXVIII of 2004 on the amendment of certain employment-related acts (2004. évi
XXVIII. törvény a foglalkoztatással összefüggő egyes törvények módosításáról) created the
legal basis for telework contracts. The new X/A. Chapter of Act XXII of 1992 on the Labor
Code (1992. évi XXII. törvény a Munka Törvénykönyvéről) provides detailed regulation for
the specific elements of a telework contract. As a main rule, the employer has to provide the
devices and means of communication that are necessary for working. As a limit to employer
supervision, the employer cannot access those databases that are stored on informationtechnology device used for teleworking, but are not related to any right or obligation arising
of the telework contract.
S. (3) of Article 12 of Act granted immunity for those employers who employed unregistered
workers without contract since January 1 2004 until April 20 2004 provided the employers
register these workers in the social security system and pay the social security contributions
for the relevant period.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Article 36 of Act CXXV of 2003 on equal treatment and the promotion of equal opportunities
(2003. évi CXXV. törvény az egyenlő bánásmódról és az esélyegyenlőség előmozdításáról)
makes it compulsory for
- legal entities whose majority is owned by the state and
- budgetary organizations which employ more than 50 people
to prepare equal opportunities plan according to Article 70/A of the Labour Code.
According to Article 70/A of the Labour Code the employer and trade unions that are
represented at the employer (in case there is no such trade union, the workplace-council) may
adopt an equal opportunities plan for a specific period of time.
The equal opportunities plan provide for the analysis of the working conditions of socially
vulnerable employees (i.e. women, employees above 40 years of age, Romas, hadicapped
employees, employees who grow up two or more children under the age of ten, single
employees who grow up child under the age of ten) and the employer’s plan to secure equal
opportunities and instrument that enforce such purpose, especially education and worplaceprotection programs.96
Article 30. Protection in the event of unjustified dismissal
Reasons for dismissals
Legislative initiatives, national case law and practices of national authorities
The basis for the decision 833/B/2003 AB határozat of the Constitutional Court, delivered on
22 November 2004was that the Government decided to reduce the number of civil servants
96
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employed in central administrative offices. Besides Parliament and Government, S. 4 of
Article 17 of the Act XXIII of 1992 on civil servants (1992. évi XXIII. törvény a
köztisztviselőkről) authorized the head of an organization supervising a chapter of the central
budget to dismiss civil servants if the number of civil servants employed in the administrative
office of a budgetary organization has to be reduced, and there is no possibility to employ the
affected civil servants further in the given administrative unit.
The Constitutional Court had to consider whether the modification to the Act on Civil
Servants violated Article 70/B of the Constitution ensuring the free choice and exercise of
occupation. The Constitutional Court came to the conclusion that the amendment in question
is not an objective limitation on the right to choose and practice an occupation. The
amendment does not bar dismissed civil servants to be employed at another central or
municipal administrative organ after being dismissed. Moreover, as opposed to a private
sector-employer, the head of an organization supervising the budgetary chapter has no
absolute discretion to terminate the employment. The preconditions of lawful dismissal are:
(1) taking into consideration the civil servant’s education and classification there are no
vacant positions in the given administrative unit, (2) or the civil servant does not accept the
offer to be transferred to a position suitable for her education and classification.
Article 31. Fair and just working conditions
Health and safety at work
Legislative initiatives, national case law and practices of national authorities
Act XI of 2004 amended the Act on the safety of workplaces (2004. évi XI. törvény a
munkavédelemről szóló 1993. évi XCIII. törvény módosításáról). The amendment explicitly
prohibits transferring the workplace safety-related costs to employees. The legislator extended
the scope of work-safety rules with the so-called Hungarian national standards. According to
Article 4 of the amendment if the employer intends to apply a method that is different from
the Hungarian standards, the employer bears the burden in proving that the proposed working
safety method or solution is equivalent with the Hungarian standard.
According to S. (2) Article 7 of the amendment, if a workplace accident can be attributed to
production technology or device, the employer has to initiate an extraordinary investigation in
relation to the technology or device applied. The examination is to be conducted by a licensed
expert.
According to Article 15 of the amendment, depending on the hazard classification and the
number of employees, the employer is obliged to employ a person who is qualified for
supervising the execution of work safety related norms at the workplace, e.g.: ex ante
examination of work-safety, periodic supervision of work safety, participation in riskassessment, investigating workplace accidents. Such an employment does not exclude the
employer’s responsibility for enforcing working safety-related norms.
Article 18 of the amendment provides that neither the employee, nor the employee can be
sanctioned for reporting on a presumed omission of the employer in the field or working
safety.
Article 22 of the amendment provides that for the purposes of enhancing the right to safe
working conditions, the employees are entitled to choose a work-safety representative. The
election is governed by the rules applicable for electing workplace-councils. It is mandatory
to elect a work safety representative if the number of employees is more than 50. Article 23 of
the amendment stipulates that if the number of employees is more than 50 and more than one
work safety representative is elected, the employer is obliged to form work safety council
which consist of equal number of employees responsible for work safety and the delegates of
the employer. The council periodically, but at least annually assesses the situation of
workplace safety and the related, possible means of improvement, delivers its opinion on the
drafts of work-safety measures and monitors the execution of the work-safety program.
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According to Article 16 of Act XI of 2004 on the amendment of the Act on the safety of
workplaces (2004. évi XI. törvény a munkavédelemről szóló 1993. évi XCIII. törvény
módosításáról) the employer is obliged to inform the work-safety representative (council)
about the result of workplace risk-assessment, the experience in work safety measures, the
registration of occupational hazards and the result of the investigation of the National
Workplace Supervising Authority.
Article 32. Prohibition of child labour and protection of young people at work
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
According to the bill No. T/12497 from January 2005 on those employers employing among
others young workers after graduation just entering the employment market would get certain
financial benefits.
Article 33. Family and professional life
Parental leaves
Legislative initiatives, national case law and practices of national authorities
According to the bill No. T/12497 from January 2005 those employers re-employing workers
after giving birth and receiving maternity benefit for a certain period would get certain
financial benefits, i.e. only 50 % of social security insurance would have to be paid after these
employees.
Furthermore, Government intends to make part-time jobs more attractive to employers. This
would enhance the reemployment of persons – mainly women – wishing to re-enter the
employment market after giving birth.
Article 34. Social security and social assistance
Social assistance and fight against social exclusion (in general)
Legislative initiatives, national case law and practices of national authorities
The Hungarian Government announced several programmes aiming at the prevention of
social exclusion. For details on PHARE program of the Ministry of Interior and on the action
plan against the social exclusion of Roma elaborated by the ministries responsible for health
care of various member states together with the Spanish Fundación Secretariado General
Gitano see the report under Article 22. The Government also drafted the Joint Inclusion
Memorandum focusing on the special needs of disadvantaged social groups, especially Roma.
Details might be read under Article 21.
Measures promoting the right to housing
Legislative initiatives, national case law and practices of national authorities
In 2000 the Constitutional Court declined to include the right to housing into the right to
social security declared in Article 70/E of the Hungarian Constitution. The Constitution reads
as follows:
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“(1) Citizens of the Republic of Hungary have the right to social security; they are entitled to
the support required to live in old age, and in the case of sickness, disability, being widowed
or orphaned and in the case of unemployment through no fault of their own.
(2) The Republic of Hungary shall implement the right to social support through the social
security system and the system of social institutions.”
The Constitutional Court held that this provision does not entitle individuals to claim more
than the foundation and maintenance of a social security system necessary for providing the
minimum assistance necessary for living. The state enjoys a wide discretion as regards the
implementation of this minimal requirement. By meeting this minimal constitutional
requirement the state fulfils its institutional duty to protect human life and dignity. The state
has to offer accommodation only in those cases where homelessness directly endangers
human life. The state has to take care of homeless people only in this extreme situation. Thus,
the right to housing is not an enforceable right in the Hungarian legal system.
However, the state has undertaken a number of measures promoting the access to housing,
especially of the Roma population.
TÁRKI, a Hungarian research institute, carried out a research among the local authorities
focusing on many different areas, including the situation of Roma. The results show
approximately every third settlement having Roma population segregates. Segregation is
higher in those areas where the number of Roma is higher, like the Northern part of Hungary.
Segregation is rare in villages and occurs more often in bigger towns or cities. 52% of towns
and cities, which have more than 5000 inhabitants, segregate.97 ERRC filed a motion
challenging the housing legislation of various district local authorities of Budapest, and also
of Miskolc and Debrecen. ERRC argues the impugned decrees state that the authorities are
not to provide social housing to people who have previously occupied apartments in violation
of the owners’ property rights or without legal entitlement. These rules – according to the
motion – affect those people who are in need and who had no other choice in the past than to
occupy premises without a legal entitlement.98
On 4 August 2004 ERRC submitted a complaint to the Parliamentary Commissioner for the
Rights of National and Ethnic Minorities concerning a Roma refugee from Kosovo, who
wanted to build a house on a plot in Bicske. The decree of the local government provides that
only on plots bigger than 350 square meters can a house be built. According to the ERRC
submission this regulation aims to reduce the number of houses owned by Roma in a
particular area of the town, hence the decree is unconstitutional as it indirectly discriminates
Roma in their access to houses.99
Article 35. Health care
Drugs (regulation, decriminalisation, substitutive treatments)
Legislative initiatives, national case law and practices of national authorities
The relating decision of the Constitutional Court see under Article 1 – Human dignity.
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Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Act LXXII of 2004 modified Act LXXXIII of 1997 on Compulsory Health Insurance (2004.
évi LXXII. törvény a kötelezõ egészségbiztosítás ellátásairól szóló 1997. évi LXXXIII.
törvény módosításáról). The provisions on health care abroad have been amended in line with
Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application of social
security schemes to employed persons and their families moving within the Community.
According to the Regulation "persons resident in the territory of one of the Member States to
whom this Regulation applies shall be subject to the same obligations and enjoy the same
benefits under the legislation of any Member State as the nationals of that State." The 2004
Act adopted this wording as regards public officials and public servants and their spouses and
children.
Act LVI of 2004 (2004. évi LVI. törvény) amended Act LXXXVII of 1990 on the
Determination of Prices (1990. évi LXXXVII. törvény az árak megállapításáról). According
to the newly inserted Article 19/A the Government may freeze the selling price of
pharmaceuticals between the producer and retailer for maximum 9 months.
Act XXVI of 2004 (2004. évi XXVI. törvény) modified certain acts on social and health
matters in order to harmonize these with the acquis communautaire, and more precisely with
Regulation (EEC) No 1408/71 of the Council of 14 June 1971 on the application of social
security schemes to employed persons and their families moving within the Community and
Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement
for workers within the Community.
Another reason for the modification was the legal vacuum created by Decision 63/2003. (XII.
15.) AB határozat of the Hungarian Constitutional Court, which invalidated Act XLIII of
2003 (2003. évi XLIII. törvény) on medical service providers and the organization of medical
public services. The pieces of legislation modified by the 2004 Act concerning health care are
the following:
Act XXVIII of 1994 on the Hungarian Medical Chamber (1994. évi XXVIII. törvény a
Magyar Orvosi Kamaráról) has been amended so that mutual recognition of medical
diplomas has been made possible;
Act LIV of 1994 on Certain Rules Concerning the Establishment and Operation of
Pharmacies (1994. évi LIV. törvény a gyógyszertárak létesítéséről és működésük egyes
szabályairól) has been amended in line with Council Directive 85/433/EEC of 16
September 1985 concerning the mutual recognition of diplomas, certificates and other
evidence of formal qualifications in pharmacy, including measures to facilitate the
effective exercise of the right of establishment relating to certain activities in the field of
pharmacy;
Act XLVII of 1997 on the Processing and Protection of Data Concerning and Related to
Health Status (1997. évi XLVII. törvény az egészségügyi és a hozzájuk kapcsolódó
személyes adatok kezeléséről és védelméről) authorizes the National Public Health and
Medical Officers Service (Állami Népegészségügyi és Tisztiorvosi Szolgálat) for the
collection of data concerning birth deficiencies not only in relation to newborn babies, but
also in relation to foetuses and infants;
Act XLVII of 1997 on Compulsory Health Insurance (1997. évi LXXXIII. törvény a
kötelező egészségbiztosítás ellátásairól) was brought in line with Regulation (EEC) No
1408/71 of the Council; the new Article 21/A. implemented the framework provisions of
Council Directive 89/105/EEC of 21 December 1988 relating to the transparency of
measures regulating the prices of medicinal products for human use and their inclusion in
the scope of national health insurance systems; men and women are equally eligible for
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sickness benefit; moreover the modification intended to eliminate or diminish gratitude
money, tips;
Act CLIV of 1997 on Health Care (1997. évi CLIV. törvény az egészségügyről) had to be
modified primarily because of legal harmonization with the acquis communautaire so that
the free movement of persons and services can be realized;
Act XXV of 1998 on Pharmaceuticals for Human Use (1998. évi XXV. törvény az emberi
felhasználásra kerülő gyógyszerekről) relied on Commission Directive 91/356/EEC of 13
June 1991 laying down the principles and guidelines of good manufacturing practice for
medicinal products for human use and aims the full harmonization of Hungarian national
law with Directive 2001/83/EC of the European Parliament and of the Council of 6
November 2001 on the Community code relating to medicinal products for human use;
Act XXV of 2000 Chemical Safety (2000. évi XXV. törvény a kémiai biztonságról) has
been slightly modified so as to regulate participation in related programs coordinated by
the European Commission and facilitate the exchange of information with other EU
Member States' authorities;
the provisions of the Act LVIII of 1997 on Commercial Advertising (1997. évi LVIII.
törvény a gazdasági reklámtevékenységről) are in line with Articles 86-100 of the
Directive 2001/83/EC of the European Parliament and of the Council of 6 November
2001 on the Community code relating to medicinal products for human use. However the
legislators recognized the need for revisiting the rules on the sanctions for violations of
information providing activities concerning pharmaceuticals.
Reasons for concern
The attempts to reform health care known after the drafters as Radnai-Kökény reforms have
failed. The planned new system has initially been called “Guided Health Care System" and
later in August 2004 has been renamed as "Local Health Improvement System". An important
modification in the reform attempts is the introduction of a third party beside the financing
party, i.e. the health insurance company and the service providers, i.e. the doctors, hospitals,
health care institutions. This third player is the "care organizer", whose task is to ensure that
the patient receives proper care. The "care organizer's" interest is the soonest recovery of the
patient, since it receives remuneration accordingly. The reformers hope therefore that "care
organizers" will efficiently represent patients' interests. According to the reform plans these
"care organizers" have to function privately, since it is the profit-oriented nature that ensures
the efficacy of the system.
Many have objected to the reform attempts. Those against contested the profit-oriented nature
of the reforms. In their view it cannot be justified to place the health care system that is
anyway lacking financial means on a profit-oriented footing. They also challenge the lack of
patient protection and the intrusion into the patients' free choice of doctors. Among others the
former health minister, Judit Csehák drafted her version of the reform plan. The initiators of
the original reform attempts tried to reconcile the different versions with little success.
The Government has banned the sale of paprika after a poisonous substance, Aflatoxin,
produced by a fungus, had been found in the stocks of three food distributors. Aflatoxin is
known as a substance that affects among others the liver and causes cancer. A small amount
of Aflatoxin may be present in paprikas, but in 12 out of the 73 investigated samples the
amount of this substance was 10 times higher than permitted. Since Aflatoxin could not
survive in the Hungarian climate, the Health Minister guessed that home-grown paprikas have
been mixed with stock imported from foreign countries, e.g. from countries in South America.
Indeed, according to the Állami Népegészségügyi és Tisztiorvosi Szolgálat [National Public
Health and Medical Officers Service] paprikas of Hungarian origin did not contain Aflatoxin.
Consumers panicked, since many Hungarian dishes contain paprika. The Health Minister
however said that the poisonous paprika was unlikely to affect consumers' health unless they
eat more than half a kilogram of paprika in a week, which is unlikely to happen.
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Since Hungarian paprika is exported to many countries throughout the world, it was crucial to
notify all importing countries, which happened immediately after the discovery of the
poisonous substance. Another aspect beside health concerns is that consumers have been
misled, since mixed paprikas have been sold under the label of original Hungarian paprika.
Upon the initiation of the Workers Party, registered as the successor of the communist party,
the Left Front-Worker Youth Union and the Movement for Social Democracy, the President
called a national binding referendum for December 5, 2004 to determine whether people
agree to halt the privatization process of hospitals and other health care institutions. The exact
wording of the question asked was the following: "Do you agree that public health service
providers and hospitals should remain in state and local government ownership, and that
parliament should therefore repeal the law which is inconsistent with this?" According to
Article 28/C Section 6 of the Constitution a referendum is only conclusive if more than 50 %
of the votes of the citizens voting are valid, but at least more than 25 % of all eligible voters
have given the same answer in the referendum. The referendum was not conclusive, since
37,48 % of voters have turned out, but 23,88 % of all of franchised citizens have given a
positive answer, and 12,86 % of all of franchised citizens have given a negative answer, i.e.
the necessary 25 % for one side has not been reached.
It is to be noted that when deciding on privatization, voters had to decide whether to strike
down a law that has already been invalidated by the Constitutional Court on formal grounds
in its decision 63/2003. (XII. 15.) AB határozat, and the government vowed not to reintroduce
it.
Article 36. Access to services of general economic interest
Access to services of general economic interest in the economy of networks: transports, posts
and telecommunications, water-gas-electricity
Legislative initiatives, national case law and practices of national authorities
The Act on the post (2003. évi CI. törvény a postáról)100 has been entered into force on 1
January 2004. The postal services except for the reserved services defined by the act can be
provided by any natural or legal person upon registration. The universal postal services may
be provided pursuant of the licence provided by the communication authority.
At present the Hungarian Post is the only company providing universal postal services. There
were debates about the privatization of the Post, but no governmental initiatives were taken in
this respect. There was a wide public debate around the introduction of mobile posts in
settlements where Post did not consider it necessary and efficient to maintain a post office.
Postal services in these cases are provided by a mobile office, which comes regularly to these
– mainly remote – settlements.
The National Telecommunication Authority announced a tender for UMTS, the third
generation mobile radio telecommunication system. The winners of the tender were published
on 7 December 2004: from the available four frequencies two were allocated. The winner
companies have one year to prepare the technological conditions of starting the third
generation mobile service in 2006, first in the capital, later in other bigger cities.
The Ministry for Informatics and Communication provides financial aid for the telephone
bills of those who are socially disadvantaged and use universal electronic telecommunication
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services.101 The objective of the government is to ensure wide-scale access to information to
each layer of society. The amount of the monthly assistance is 1000Ft.
Article 37. Environmental protection
Right to a healthy environment
Legislative initiatives, national case law and practices of national authorities
Act LXXVI of 2004 (2004. évi LXXVI. törvény) amended Act LIII of 1995 on the general
rules of environmental protection (1995. évi LIII. törvény a környezet védelmének általános
szabályairól)and Act LIII of 1996 on the protection of nature (1996. évi LIII. törvény a
természet védelméről). Both amendments aimed at the harmonization of Hungarian regulation
with certain EU directives.102 The amendments implemented the essential requirements of the
directive on the assessment of the effects of certain plans and programs on the environment,
the requirement for strategic noise map according to the directive on the assessment and
management of environmental noise and the framework for the designation of different
environmental protection areas in accordance with the European Community Natura 2000
network.
The amendments are supported by several governmental and ministerial decrees like the
Government Decree 276/2004. (X. 8.) (276/2004. (X. 8.) Korm. rendelet), which deals with
the subsidies relating to environment protection and the detailed rules of compensation, the
Government Decree 280/2004. (X. 20.) (280/2004. (X. 20.) Korm. rendelet) on the
assessment and management of noise, the Government Decree 272/2004. (IX. 29.) (272/2004.
(IX. 29.) Korm. rendelet) on the authorization of tracing and reporting of emission of gases
with greenhouse effect, Government Decree 275/2004. (X. 8.) (the 275/2004. (X. 8.) Korm.
rendelet) on the environment protection areas with European Community significance, the
Government Decree 267/2004. (IX. 23.) (267/2004. (IX. 23.) Korm. rendelet) on vehicles
becoming waste.
Early 2004 the Government started to build a NATO radar locator station on the mount
Zengő, which is a nature conservation area. The first phase of the building operation was the
clearance of the area, which started with the felling of trees. Several local organizations and
the Hungarian Green Peace activists protested against the plans by chaining themselves to
trees. In consequence of the protest, building operations were stopped and discussions begun
between the organizations and the government.
Meanwhile the Ombudsman started to investigate the case and concluded that the mount
Zengő was not the only possible location and therefore the right to environment was injured.
He requested the Government to review the plans.
In April the Government created a committee, which prepared a report on alternative
solutions for the location of the radar station. The report was submitted to the Government in
November and it concluded that two other locations were also suitable for the radar station.
The committee recommended further investigations.
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hírközlési szolgáltatás igénybevételéhez nyújtható támogatásra vonatkozó szabályokról
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There is still no final decision on the issue, and the mount Zengő is still a potential future
option for the placement of the NATO radar station.
On July 30 a significant amount (nearly 40 tons) of poisoning fluid got into the Danube.
According to the report of the Minister for Environment Protection and Water Management
the reason of the pollution was a hole on a waste tank and the use of an unreported and
unauthorized drainpipe. The pollution got into the water system of the nearest city Esztergom.
The units of the two regional agencies for environmental protection the Észak-dunántúli
Környezetvédelmi Felügyelőség and the Észak-dunántúli Környezetvédelmi és Vízügyi
Igazgatóság started immediately to put an end to the pollution. As a result of the immediate
measures, the pollution decreased under the acceptable limit in the public water system in ten
days and the authorities raised the ban on the use of the water system.
Investigations are still going on as to the determination of responsibility for the pollution.
During the year 2004 civil organizations urged the Hungarian Government to take steps
against the enlargement of the gold mine in Rosia Montana, Romania, because its possible
cross border environmental effects. According to the September report of the Minister for
Environment Protection and Water Management addressed to the Parliament the Hungarian
Government completely rejects the opening of the mine in in Rosia Montana, and it will ask
for guarantees from the Romanian Government in case of opening of further mines. In spite of
the clear Governmental declaration some organizations and the Ombudsman requested the
Government to push for the stopping of mining plans as an EU accession criteria for
Romania.
Every fifth pill bought by patients is redundant, therefore more than 2500 tons of
pharmaceuticals land in the dustbin or in toilets on an annual basis. The pills thrown out are
regarded as dangerous waste similarly to other chemical waste. The Ministry for Environment
Protection and Water Management collects expired pills in its main Budapest building.
Article 38. Consumer protection
Protection of the consumer in the law of civil procedure
Legislative initiatives, national case law and practices of national authorities
Proceedings may be initiated on behalf of a group of consumers not only by the General
Inspectorate for Consumer Protection, a consumer’s representative civil organization or the
public prosecutor, but also by qualified entities constituted according to the law of a Member
State and published in a list in the Official Journal of the European Communities, provided if
the claim validated in the action is based on the infringement of a law described in a separate
law (Article 39 of the Act no. CLV of 1997 on Consumer Protection (1997. évi CLV. törvény
a fogyasztóvédelemről). The Act on consumer protection now declares itself containing rules
complying with Directive 98/27/EC of the European Parliament and of the Council [Article
57 c)].
Information of the consumer
Legislative initiatives, national case law and practices of national authorities
Several provisions of the Act no. CLV of 1997 on Consumer Protection, among them sections
regulating the matter of information of the consumer [Articles 9-11] have been modified to be
in compliance with the Directive 2001/95/EC of the European Parliament and of the Council
of 3 December 2001 on general product safety.
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CHAPTER V : CITIZEN’S RIGHTS
Article 39. Right to vote and to stand as a candidate at elections to the European
Parliament
Right to vote and to stand as a candidate at elections to the European Parliament
Legislative initiatives, national case law and practices of national authorities
The modified article 70 s. (4) of the Constitution, entered into force on the day as the Act
promulgating the international treaty on the accession to the European Union, guarantees
citizens of a Member State of the European Union residing in Hungary, if they are of voting
age, the right to vote and to stand as a candidate in the elections to the European Parliament,
similarly to Hungarian nationals.
The Act no. CXIII of 2003 on the election of the Members of the European Parliament (2003.
évi CXIII. törvény az Európai Parlament tagjainak választásáról) set the following conditions
to the exercise of the right to vote: citizens’ may exercise their right to vote only in one of the
Member States of the European Union; and voters of any Member State of the European
Union may exercise its right to vote in Hungary if they make a statement that they intend to
exercise their right to vote in the Republic of Hungary, and certify that they have a domicile
in Hungary [Article 3 s. (2) and (4) b) of the Act].
The National Elections Office displayed thorough information on its website related to the
elections to the European Parliament in English, German and French languages.103 However,
there has not been any relevant special campaign to improve the participation of Union
Citizens residing in Hungary but not being Hungarian nationals in the elections to the
European Parliament.
Article 40. Right to vote and to stand as a candidate at municipal elections
Participation of foreigners in public life at local level
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Republic of Hungary is not a party to the Convention on the Participation of Foreigners
in Public Life at Local Level (ETS. No.144) of 5 February 1992. During the period under
scrutiny no initiatives were taken towards the signature and ratification of this instrument.
In its report on Hungary the European Commission against Racism and Intolerance noted that
Hungary has not yet signed and ratified the aforementioned Convention. ECRI reiterated its
recommendation that Hungary ratify without delay the aforesaid treaty.104
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Cf.: http://www.valasztas.hu/ep2004/04/index.html
Third report on Hungary of the European Commission against Racism and Intolerance. Strasbourg,
8 June 2004. Articles 1-3.
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Right to vote and to stand as a candidate for EU citizens non nationals of the member State
Legislative initiatives, national case law and practices of national authorities
Act no. LXI of 2002 on amending Act no. XX. of 1949 on the Constitution of The Republic
of Hungary (2002. évi LXI. törvény a Magyar Köztársaság Alkotmányáról szóló 1949. évi
XX. törvény módosításáról) modified the circle of the persons entitled to vote and to stand as
a candidate in municipal elections. According to the new Article 70 s. (3) of the Constitution,
which entered into force on the day of entry into force of the Act promulgating the
international convention on the accession to the European Union (1 May 2004), citizens of a
Member State of the European Union residing in Hungary, even if they are not nationals to
the Republic of Hungary, if they are of voting age, have the right to vote and to stand as a
candidate in municipal elections.
The relevant provisions of the Act. no. LXIV. of 1990 on the election of the representatives at
local self governments and of the mayors (1990. évi LXIV. törvény a helyi önkormányzati
képviselők és polgármesterek választásáról) was also modified with effect from 1 May 2004.
The modification of the aforesaid Act abolished the criteria previously provided by the act
regarding the right to vote, and now only operates with the concept “voter” [Article 1 of the
Act]. The concept “voter”, that is who has the right to vote and to stand as a candidate in
municipal elections is determined by the aforesaid (new) Article 70 s. (3) of the Constitution.
The Act refers to the Council Directive 94/80/EC, declaring itself containing a harmonised
regulation with that is prescribed by the Directive [Article 64]. A clause of Article 70 s. (2) of
the Constitution reserves the right to be elected chief mayor of the capital city or mayor of
other settlements for Hungarian nationals; this restriction is possible under Article 5 s. (3) of
the Directive.
Interim municipal elections have taken place in a number of municipalities in Hungary during
the period under scrutiny. We do not have information about any EU citizen who is not
national of Hungary and stood as candidates and/or was elected.
Article 41. Right to good administration
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 42. Right of access to documents
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 43. Ombudsman
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 44. Right to petition
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
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Article 45. Freedom of movement and of residence
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Well before the period under scrutiny national law has been made compatible with the
requirements contained in Council Directive 90/364/EEC of 28 June 1990 on the right of
residence, Council Directive 90/365/EEC of 28 June 1990 on the right of residence for
employees and self-employed persons who have ceased their occupational activity and
Council Directive 93/96/EEC of 29 October 1993 on the right of residence for students.
Articles 25-30 of the Act no. XXXIX of 2001 on the Entry and Stay of Foreigners (2001. évi
XXXIX. törvény a külföldiek beutazásáról és tartózkodásáról) containing the provisions
harmonized with the aforesaid Council Directives entered into force on 1 May 2004, on the
day of entry into force of the Act promulgating the international treaty on the accession to the
European Union.
Article 46. Diplomatic and consular protection
Protection of EU citizens by diplomatic and consular representations abroad
Legislative initiatives, national case law and practices of national authorities
Decision of the Representatives of the Governments of the Member States meeting within the
Council of 19 December 1995 regarding protection for citizens of the European Union by
diplomatic and consular representations (95/553/EC) is mainly implemented into national
law. The provisions of the Act. no. XLVI. of 2001 on consular protection (2001. évi XLVI.
törvény a konzuli védelemről) containing the harmonized regulations [Articles 3 ss. (4-5), 5 s.
(3)] entered into force on 1 May 2004, the day of entry into force of the Act promulgating the
international treaty on the accession to The European Union. However, Article 5 s. (3) of he
Act on consular protection refers to another law to regulate the financial advance or help that
may be given to a citizen of the Union, but that law has not been enacted yet.
Decision 96/409/CFSP of 25 June 1996 on the establishment of an emergency travel
document
Legislative initiatives, national case law and practices of national authorities
The second clause of Article 5 s. (2) a) of the Act on consular protection refers to a separate
law regarding the establishment of the emergency travel document described in Decision of
the Representatives of the Governments of the Member States, meeting within the Council of
25 June 1996 on the establishment of an emergency travel document (96/409/CFSP). The
referred law has not been enacted under the period of scrutiny; however Government
Decision no. 2065/2004. (III. 18.) of the Government on the legal harmonisation programme
and task connected to the implementation thereof (2065/2004. (III. 18.) Korm. határozat a
jogharmonizációs programról és a végrehajtásával összefüggő feladatokról) declares that the
Decree No. 101/1998. (V. 22.) of the Government on the implementation of the Act no. XII of
1998 on travelling abroad (101/1998. (V. 22.) Korm. rendelet a külföldre utazásról szóló
1998. évi XII. törvény végrehajtásáról) has to be modified in December 2004 in order to
establish emergency travel document as described by 96/409/CFSP.
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CHAPTER VI : JUSTICE
Article 47. Right to an effective remedy and to a fair trial
Access to a court
Legislative initiatives, national case law and practices of national authorities
In November 2004 the Constitutional Court delivered its decision on the narrowed review
power of the Supreme Court in civil cases.105 The provisions of the Code on Civil Procedures
made the review procedure available only in cases where the judgment was unlawful and it
affected the merits of the case. Furthermore, two additional conditions had to be met: first, the
decision must have deviated from the Supreme Court decision on the consistency of the
jurisprudence, or second, the review must have been necessary for the unity of practice or for
its development. The latter case could occur when the case raised questions of fundamental
importance, and the Supreme Court had not ruled on it, or the decision at issue required a
decision different from the established practice.
The Constitutional Court first examined whether the impugned provisions violated the
principle of the division of powers. The petitioners alleged that the balance between the
legislative and the judicial branch is disturbed to the detriment of the judiciary. The Court
found that the Code on Civil Procedures did not give any additional power to the Supreme
Court that would violate Article 50 of the Constitution providing for the independent
judiciary. In the opinion of the justices the division of powers was no violated.
The petitioners also claimed the violation of Article 57 (5) – right to a remedy. In an earlier
decision (1/1994. (I. 7.) AB határozat) the Constitutional Court emphasized: the review by the
Supreme Court is an extraordinary remedy, which could not be connected to the above
mentioned provision of the Constitution. As the review is beyond the constitutionally required
ordinary remedy, the legislator had a wide discretion in defining its scope and content.
Next the Constitutional Court examined whether the rules of the review were in accordance
with Article 2 (1) of the Constitution, declaring the rule of law. According to the case-law of
the Court, the rule of law involves the forseeability and the predictability of the legal
institutions. The conditions of the review gave priority to the Supreme Court’s function in
maintaining the unity of the jurisprudence. In the view of the justices the review procedure
could not be the tool of this function, it had to be born in mind that the review – as an
extraordinary remedy – primarily aimed at the protection of the individual’s rights guaranteed
by law. The Constitutional Court held that the latter function of the review was empty, as the
violation of the law was not enough to initiate it. The impugned provisions were for the above
reasons unconstitutional. The decision of the Constitutional Court is controversial: first, it
states that the review is not a remedy, then it find the solution applied by the Code on Civil
Procedure on the basis that it gives less importance to the remedial nature of the review.
The Supreme Court in its decision published in BH 2004.175 held that in case the content of
the accused’s appeal is not questionable, it could not be considered as an appeal submitted for
his detriment, hence prohibited. The Code on Criminal Procedures enables only the
prosecutor to announce an appeal to the detriment of the accused person. In the present case
the accused appealed, because the judgment of the first instance court did not clarify whether
he could be released earlier on probation. The Court of Appeal rejected the appeal: it stated
that – as in his case two sentences out of those three counted together in the final judgment
excluded the release on probation – the first instance court should have excluded it in its
judgment. The Supreme Court quashed the decision of the Court of Appeals on several
105

180/B/2002. AB határozat

CFR-CDF/RepHU/2004

94

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

grounds: first, the conclusion of the Court was not in accordance with its argumentation;
second, it was based on a false interpretation of the procedural rules. The decision of the first
instance court must have re-examined on its merits, that is why the Supreme Court remanded
the case to the Court of Appeals.
The Court of Appeals of Pécs (Pécsi Ítélőtábla) in its decision published in BH2004.140
rejected the plaintiff’s claim to find a violation of his personality rights, as his constitutional
right to remedy had been violated. The defendant authority failed to inform him about the
available appeal against the decision. The court emphasized: the failure of the authority to
provide information about the right to appeal did not influence the existence and scope of the
right to appeal. It merely established a civil liability for damages, if – as a consequence of the
failure – the plaintiff had suffered any damage. Furthermore, the right to a remedy could not
be considered as part of “the general personality right”, as the remedy falls outside the scope
of the personality rights. The personality rights of the plaintiff had not been violated.
Legal aid / judicial assistance
Legislative initiatives, national case law and practices of national authorities
Several provisions of the Act LXXX of 2003 on legal aid (2003. évi LXXX. törvény a jogi
segítségnyújtásról) were entered into force in 2004. The rules on the legal aider (Chapter
VIII) are applicable since the 1 January 2004. The Act requires the set up of a register
containing the data of the legal aiders, who provide extrajudicial legal services and will act as
advocates. The following persons can be recognized as legal aiders: non-governmental
organizations, attorneys, law firms and notary publics. The provisions on the assistance of the
civil and criminal proceedings will enter into force only on 1 January 2006. Legal aid
currently is available only in extrajudicial matters.
Independence and impartiality
Reasons for concern
In the finish of the campaign prior to the referendum on 5 December 2004 a judge of a
regional court sat behind the former prime minister on public event organized by the bigger
opposition party. Her colleagues claim that she violated the rules concerning the status of
judges as she had clearly involved in political activity prohibited by law. They emphasize that
the situation suggested that the judge was affiliated with that political movement, and that is
why her political impartiality and independence seems to be endangered. The judge is a
former MP, and was from 2001-2002 the political state secretary of the Ministry for the
Protection of Environment. The head of the regional court initiated an inquiry into the
circumstances of the case.
Publicity of the hearings and of the pronouncement of the decision
Legislative initiatives, national case law and practices of national authorities
The Ministry of Informatics and Communication together with the Ministry of Justice
submitted to the government in September 2004 a concept of the bill on the modification of
the Act on the protection of personal data and the on the public access to data of public
interest.106 Chapter V of the concept deals with the publicity of the judgments. The public trial
is one of the basic foundations of the civil and criminal trial, and it is ensured by Article 57
(1) of the Constitution as well. The judgments without those data that enable the identification
of the parties shall be considered as public data according to the rules of the Act on the
106
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protection of personal data. However, the current provisions of the Code on Criminal
Procedures make it possible to access them only if most of the conditions laid down in the Act
on the protection of public documents, public archives and the materials of the private
archives. The Code on Civil Procedures does not contain any reference as to the publishing of
judgments. The availability of the judgments is especially important, because the abstract
norms are filled with content through them. As the judgments of the Supreme Court and the
Courts of Appeal influence the jurisprudence of the lower courts, the concept aims at their
publication on the internet. The protection of the personal data requires that the data of the
parties shall be deleted, but it cannot hinder the publication of the decisions. The accessibility
of the judgments of the lower courts must be regulated as well. The reform aims to create
access to the judgments from the beginning of 2006.
Reasonable delay in judicial proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Between 1 December 2003 until 30 November 2004 Hungary has been found in violation of
Article 6 (1) of the Convention for the Protection of Human Rights and Fundamental
Freedoms in twenty-one cases. In all cases the European Court of Human Rights found a
violation because the Hungarian authorities exceeded the reasonable time required by the
Convention.
Eleven cases concerned civil proceedings. The civil cases represent three different types of
disputes: four cases were brought against the unreasonable length of divorce procedures107;
two related to inheritance dispute108; and five cases involved complaints against civil cases
dealing with contractual issues, like the validity of a contract,109 the amount of the monthly
allowance awarded for damages caused by the state,110 royalties for tools used without the
permission of the inventors,111 or purchase of a flat on the basis of a loan contract.112 The
length of the above mentioned proceedings was between 5 and 8 years.
The European Court of Human Rights has delivered judgments finding a violation for the
unreasonable length of a criminal procedure only three times in the previous twelve months.
The length of these proceedings also varies between six and eight years. There was a criminal
case that lasted for more than eight years, but as the Convention was entered into force in
Hungary in 1993, the period prior to this cannot be taken into account.113 Another case, which
started in 1995, is still pending before the Hungarian authorities.114 In he third case, although
it involved two criminal and a labour proceeding, the Court found that the government could
not give any acceptable justification for not meeting the requirements of Article 6 (1).115
The third main group of cases arose from labour disputes. The average length of these
proceedings was also eight years. Interestingly, there were three cases brought by applicants,
who worked as stokers before for different state institutions. In the domestic procedures they
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all asked for extra payments and benefits.116 The other two cases also lasted for seven and
eight years, and those included the review procedure of the Supreme Court as well.117
Finally, there was an administrative procedure that involved the procedure of a
municipality,118 and a case requiring the application of a foreign law, where the lack of proper
communication between the Hungarian and the Greek Ministry of Justice resulted in a trial
pending since 1994.119
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court found that the provisions concerning the trial in absentia to be in
violation with the Constitution. In the decision no. 14/2004. (V. 7.) AB határozat the Court
examined the relevant rules of the Code on Criminal Procedures. It found: the trial carried out
without the presence of the accused person does not in itself violate Article 2 (1) of the
Hungarian Constitution. It is justified to enable the state to fulfill its obligation in protecting
the rights of those who have become victims of a crime. It is reasonable – in the view of the
Court – to provide the state authorities with effective measures to combat crime and to
prosecute criminals, even if these measures interfere with the rights of others.
The constitutional criminal law and the principle of rule of law make it necessary to lay down
the rules that realize the state’s criminal interest in a way, which creates a balance between
the state’s interest and the constitutional rights of the accused person. The trial in absentia is a
special procedure, which must be extraordinary and temporary. These are the principles that
must prevail in every stage of the proceeding. The rules of the Code on Criminal Procedures
are too vague when they require only the unsuccessful efforts to be taken in order to identify
the place of stay of the accused. Furthermore, the current legislation does not make it
necessary to make it probable that the accused has intentionally fled.
The Constitutional Court found that the provisions do not meet the requirement of
proportionality; hence the right to a fair trial and the right to defense are violated. Moreover,
the prosecutor can decide whether he brings the case to trial, or suspends it. If he charges the
accused person, the court does not have the option to suspend the trial, it must deliver a
judgment on the merits. This provision also violates the right to a fair trial and the rule of law.
Article 48. Presumption of innocence and rights of defence
Presumption of innocence
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court examined the regulations relating to the special status of the
members of the armed forces in the decision no. 8/2004. (III. 25.) AB határozat. The Court
found that the provisions restricting the access to lawyer in disciplinary proceedings and in
proceedings for damages against the professional members of the national security services
violate Article 57 (1) – the right to a fair trial – and Article 57 (3) – the right to defence – of
the Constitution. The Constitutional Court – following the established case-law of the
European Court of Human Rights – emphasized: in disciplinary proceedings the right to a fair
trial, thus the right to defence, must be observed. For different reasons, but the access to
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lawyer shall be respected in civil proceeding for damages: often, without the assistance of a
lawyer the success of such trials cannot be guaranteed. The denial of a lawyer’s assistance can
also result in the denial of the access to court. The Constitutional Court emphasized: the
state’s interest in national security cannot outweigh the individual’s right to have legal
assistance. Especially because the lawyer has the obligation to keep all information received
from his client in secret.
The Constitutional Court in its decision 685/B/1999 AB határozat120 assessed the
constitutionality of the act modifying the Act on the fight against organized crime and related
phenomena. The impugned legislation enabled the notary of the municipality to close down a
shop until the end of the proceeding or for a year, if a proceeding for crime or minor offence
has been initiated against the owner. The act lists those crimes that are relevant for the
application of these provisions: these all relate to organized crime. The petitioners claimed
that the above regulation – among others – violates the presumption of innocence, because it
gives power to apply a financial sanction in an administrative procedure. The Constitutional
Court reaffirmed: the fact that a sanction is dependent on the initiation of a criminal procedure
does not mean that it is of criminal nature. It does not violate the presumption of innocence if
an administrative sanction is applied in a criminal proceeding. Furthermore, the legislator
provided sufficient guarantees to meet the constitutional standards. The application of the
measure is limited to one year, and the notary is given discretion in imposing it. For the above
reasons the Constitutional Court did not find a violation of the presumption of innocence.
Article 49. Principles of legality and proportionality of criminal offences and penalties
Legality of criminal offences and penalties
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court in its decision 428/B/1998 AB határozat121 examined several
provisions of the Act no. XI of 1998 on the attorneys (1998. évi XI. törvény az
ügyvédekről).122 The petitioners claimed that certain rules concerning the disciplinary
procedures against attorneys violate the presumption of innocence and the cause uncertainty
in the interpretation, thus they violate Article 2(1) of the Constitution, which declares that
Hungary is governed by the rule of law. Furthermore, the lack of proper guarantees in the
procedure violates Article 8 (2) of the Constitution. Moreover, a petitioner raised concerns
about the retroactive application of the detrimental consequences, which – in his view –
violated Article 57 (4) of the Constitution declaring: “No one shall be declared guilty and
subjected to punishment for an offence that was not a criminal offence under Hungarian law
at the time such offence was committed.”
The Constitutional Court rejected the petitions. As concerns legality, the Court did not accept
the petitioner’s arguments that the previous provisions were more lenient, as they provided
only a possibility to suspend the exercise of the professions, while the current rules make it
mandatory for the disciplinary forum to do so. In the view of the Justices, Article 57 (4) is
applicable only in relation to the criminal charges, and the disciplinary proceedings cannot be
brought under this prohibition of retroactive legislation. The provision does not more – as the
Court held – than clarifies the applicability of the old norms after the entry into force of the
new act, and it cannot be considered as unconstitutional.
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Adopted on 28 September 2004, published in AB Közlöny (Official Gazette of the Constitutional
Court) vol. XIII, no. 8-9.
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The decision was delivered on 24 February 2004, and it was published in AB Közlöny (Official
Gazette of the Constitutional Court), vol. XIII, no. 2.
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For details see Article 48 of the Report.
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Article 50. Right not to be tried or punished twice in criminal proceedings for the same
criminal offence
No significant development to be reported
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Article 8: Protection of personal data

CHAPTER I: DIGNITY
Article 1: Human dignity
Human dignity is inviolable. It must be
respected and protected.

Article 2: Right to life
1. Everyone has the right to life.
2. No one shall be condemned to the death
penalty, or executed.

Article 3: Right to the integrity of the
person
1. Everyone has the right to respect for his or
her physical and mental integrity.
2. In the fields of medicine and biology, the
following must be respected in particular:
a) the free and informed consent of the person
concerned, according to the procedures laid
down by law,
b) the prohibition of eugenic practices, in
particular those aiming at the selection of
persons,
c) the prohibition on making the human body
and its parts as such a source of financial gain,
d) the prohibition of the reproductive cloning
of human beings.

Article 4: Prohibition of torture and
inhuman or degrading treatment or
punishment
No one shall be subjected to torture or to
inhuman
or
degrading
treatment
or
punishment.

Article 5: Prohibition of slavery and
forced labour
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced
or compulsory labour.
3. Trafficking in human beings is prohibited.

CHAPTER II: FREEDOMS
Article 6: Right to liberty and security
Everyone has the right to liberty and security
of person.

Article 7: Respect for private and family
life
Everyone has the right to respect for his or her
private and family life, home and
communications.

1. Everyone has the right to the protection of
personal data concerning him or her.
2. Such data must be processed fairly for
specified purposes and on the basis of the
consent of the person concerned or some other
legitimate basis laid down by law. Everyone
has the right of access to data which has been
collected concerning him or her, and the right
to have it rectified.

3. Compliance with these rules shall be
subject to control by an independent
authority.
Article 9: Right to marry and right to
found a family
The right to marry and the right to found a
family shall be guaranteed in accordance with
the national laws governing the exercise of
these rights.

Article 10: Freedom
conscience and religion

of

thought,

1. Everyone has the right to freedom of
thought, conscience and religion. This right
includes freedom to change religion or belief
and freedom, either alone or in community
with others and in public or in private, to
manifest religion or belief, in worship,
teaching, practice and observance.
2. The right to conscientious objection is
recognised, in accordance with the national
laws governing the exercise of this right.

Article 11: Freedom of expression and
information
1. Everyone has the right to freedom of
expression. This right shall include freedom to
hold opinions and to receive and impart
information and ideas without interference by
public authority and regardless of frontiers.
2. The freedom and pluralism of the media
shall be respected.

Article 12: Freedom of assembly and of
association
1. Everyone has the right to freedom of
peaceful assembly and to freedom of
association at all levels, in particular in
political, trade union and civic matters, which
implies the right of everyone to form and to
join trade unions for the protection of his or
her interests.
2. Political parties at Union level contribute to
expressing the political will of the citizens of
the Union.
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Article 13: Freedom of the arts and
sciences
The arts and scientific research shall be free of
constraint. Academic freedom shall be
respected.

Article 14: Right to education
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Article 18: Right to asylum
The right to asylum shall be guaranteed with
due respect for the rules of the Geneva
Convention of 28 July 1951 and the Protocol
of 31 January 1967 relating to the status of
refugees and in accordance with the Treaty
establishing the European Community.

1. Everyone has the right to education and to
have access to vocational and continuing
training.
2. This right includes the possibility to receive
free compulsory education.
3. The freedom to found educational
establishments with due respect for democratic
principles and the right of parents to ensure the
education and teaching of their children in
conformity with their religious, philosophical
and pedagogical convictions shall be respected,
in accordance with the national laws governing
the exercise of such freedom and right.

Article 19: Protection in the event of
removal, expulsion or extradition

Article 15: Freedom to choose an
occupation and right to engage in work

Everyone is equal before the law.

1. Everyone has the right to engage in work
and to pursue a freely chosen or accepted
occupation.
2. Every citizen of the Union has the freedom
to seek employment, to work, to exercise the
right of establishment and to provide services
in any Member State.
3. Nationals of third countries who are
authorised to work in the territories of the
Member States are entitled to working
conditions equivalent to those of citizens of the
Union.

Article 16: Freedom to conduct a
business
The freedom to conduct a business in
accordance with Community law and national
laws and practices is recognised.

Article 17: Right to property
1. Everyone has the right to own, use, dispose
of and bequeath his or her lawfully acquired
possessions. No one may be deprived of his or
her possessions, except in the public interest
and in the cases and under the conditions
provided for by law, subject to fair
compensation being paid in good time for their
loss. The use of property may be regulated by
law in so far as is necessary for the general
interest.
2. Intellectual property shall be protected.

1. Collective expulsions are prohibited.
2. No one may be removed, expelled or
extradited to a State where there is a serious
risk that he or she would be subjected to the
death penalty, torture or other inhuman or
degrading treatment or punishment.

CHAPTER III: EQUALITY
Article 20: Equality before the law

Article 21: Non-discrimination
1. Any discrimination based on any ground
such as sex, race, colour, ethnic or social
origin, genetic
features, language, religion or belief, political
or any other opinion, membership of a national
minority, property, birth, disability, age or
sexual orientation shall be prohibited.
2. Within the scope of application of the Treaty
establishing the European Community and of
the Treaty on European Union, and without
prejudice to the special provisions of those
Treaties, any discrimination on grounds of
nationality shall be prohibited.

Article 22: Cultural, religious and
linguistic diversity
The Union shall respect cultural, religious and
linguistic diversity.

Article 23: Equality between men and
women
Equality between men and women must be
ensured in all areas, including employment,
work and pay. The principle of equality shall
not prevent the maintenance or adoption of
measures providing for specific advantages in
favour of the under-represented sex.

Article 24: The rights of the child
1. Children shall have the right to such
protection and care as is necessary for their
well-being. They may express their views
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freely. Such views shall be taken into
consideration on matters which concern them
in accordance with their age and maturity.
2. In all actions relating to children, whether
taken by public authorities or private
institutions, the child's best interests must be a
primary consideration.
3. Every child shall have the right to maintain
on a regular basis a personal relationship and
direct contact with both his or her parents,
unless that is contrary to his or her interests.

Article 30: Protection in the event of
unjustified dismissal
Every worker has the right to protection
against unjustified dismissal, in accordance
with Community law and national laws and
practices.

Article 31: Fair and just working
conditions

The Union recognises and respects the rights
of the elderly to lead a life of dignity and
independence and to participate in social and
cultural life.

1. Every worker has the right to working
conditions which respect his or her health,
safety and dignity.
2. Every worker has the right to limitation of
maximum working hours, to daily and weekly
rest periods and to an annual period of paid
leave.

Article 26: Integration of persons with
disabilities

Article 32: Prohibition of child labour
and protection of young people at work

The Union recognises and respects the right of
persons with disabilities to benefit from
measures
designed
to
ensure
their
independence, social and occupational
integration and participation in the life of the
community.

The employment of children is prohibited. The
minimum age of admission to employment
may not be lower than the minimum schoolleaving age, without prejudice to such rules as
may be more favourable to young people and
except for limited derogations. Young people
admitted to work must have working
conditions appropriate to their age and be
protected against economic exploitation and
any work likely to harm their safety, health or
physical, mental, moral or social development
or to interfere with their education.

Article 25: The rights of the elderly

CHAPTER IV : SOLIDARITY
Article 27 : Workers' right to
information and consultation within the
undertaking
Workers or their representatives must, at the
appropriate levels, be guaranteed information
and consultation in good time in the cases and
under the conditions provided for by
Community law and national laws and
practices.

Article 28: Right
bargaining and action

of

collective

Workers and employers, or their respective
organisations, have, in accordance with
Community law and national laws and
practices, the right to negotiate and conclude
collective agreements at the appropriate levels
and, in cases of conflicts of interest, to take
collective action to defend their interests,
including strike action.

Article 29: Right of access to placement
services
Everyone has the right of access to a free
placement service.

Article 33: Family and professional life
1. The family shall enjoy legal, economic and
social protection.
2. To reconcile family and professional life,
everyone shall have the right to protection
from dismissal for a reason connected with
maternity and the right to paid maternity leave
and to parental leave following the birth or
adoption of a child.

Article 34: Social security and social
assistance
1. The Union recognises and respects the
entitlement to social security benefits and
social services providing protection in cases
such as maternity, illness, industrial accidents,
dependency or old age, and in the case of loss
of employment, in accordance with the rules
laid down by Community law and national
laws and practices.
2. Everyone residing and moving legally
within the European Union is entitled to social
security benefits and social advantages in
accordance with Community law and national
laws and practices.
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3. In order to combat social exclusion and
poverty, the Union recognises and respects the
right to social and housing assistance so as to
ensure a decent existence for all those who
lack sufficient
resources, in accordance with the rules laid
down by Community law and national laws
and practices.

Article 40: Right to vote and to stand as
a candidate at municipal elections

Article 35: Health care

Article 41: Right to good administration

Everyone has the right of access to preventive
health care and the right to benefit from
medical treatment under the conditions
established by national laws and practices. A
high level of human health protection shall be
ensured in the definition and implementation
of all Union policies and activities.

A high level of environmental protection and
the improvement of the quality of the
environment must be integrated into the
policies of the Union and ensured in
accordance with the principle of sustainable
development.

1. Every person has the right to have his or her
affairs handled impartially, fairly and within a
reasonable time by the institutions and bodies
of the Union.
2. This right includes:
a) the right of every person to be heard, before
any individual measure which would affect
him or her
adversely is taken;
b) the right of every person to have access to
his or her file, while respecting the legitimate
interests of
confidentiality and of professional and
business secrecy;
c) the obligation of the administration to give
reasons for its decisions.
3. Every person has the right to have the
Community make good any damage caused by
its institutions or by its servants in the
performance of their duties, in accordance with
the general principles common to the laws of
the Member States.
4. Every person may write to the institutions of
the Union in one of the languages of the
Treaties and must have an answer in the same
language.

Article 38: Consumer protection

Article 42: Right of access to documents

Union policies shall ensure a high level of
consumer protection.

Any citizen of the Union, and any natural or
legal person residing or having its registered
office in a Member State, has a right of access
to European Parliament, Council and
Commission documents.

Article 36: Access to services of general
economic interest
The Union recognises and respects access to
services of general economic interest as
provided for in national laws and practices, in
accordance with the Treaty establishing the
European Community, in order to promote the
social and territorial cohesion of the Union.

Article 37: Environmental protection

CHAPTER V: CITIZENS' RIGHTS
Article 39: Right to vote and to stand as
a candidate at elections to the European
Parliament
1. Every citizen of the Union has the right to
vote and to stand as a candidate at elections to
the European Parliament in the Member State
in which he or she resides, under the same
conditions as nationals of that State.
2. Members of the European Parliament shall
be elected by direct universal suffrage in a free
and secret ballot.

Every citizen of the Union has the right to vote
and to stand as a candidate at municipal
elections in the Member State in which he or
she resides under the same conditions as
nationals of that State.

Article 43: Ombudsman
Any citizen of the Union and any natural or
legal person residing or having its registered
office in a Member State has the right to refer
to the Ombudsman of the Union cases of
maladministration in the activities of the
Community institutions or bodies, with the
exception of the Court of Justice and the Court
of First Instance acting in their judicial role.

Article 44: Right to petition
Any citizen of the Union and any natural or
legal person residing or having its registered

CFR-CDF/RepHU/2004

104

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

office in a Member State has the right to
petition the European Parliament.

Article 45
Freedom of movement and of residence
1. Every citizen of the Union has the right to
move and reside freely within the territory of
the Member States.
2. Freedom of movement and residence may be
granted, in accordance with the Treaty
establishing the European Community, to
nationals of third countries legally resident in
the territory of a Member State.

Article 46: Diplomatic and consular
protection
Every citizen of the Union shall, in the
territory of a third country in which the
Member State of which he or she is a national
is not represented, be entitled to protection by
the diplomatic or consular authorities of any
Member State, on the same conditions as the
nationals of that Member State.

CHAPTER VI : JUSTICE
Article 47 : Right to an effective remedy
and to a fair trial
Everyone whose rights and freedoms
guaranteed by the law of the Union are
violated has the right to an effective remedy
before a tribunal in compliance with the
conditions laid down in this Article. Everyone
is entitled to a fair and public hearing within a
reasonable time by an independent and
impartial tribunal previously established by
law. Everyone shall have the possibility of
being advised, defended and represented.
Legal aid shall be made available to those who
lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.

Article 48: Presumption of innocence
and right of defence
1. Everyone who has been charged shall be
presumed innocent until proved guilty
according to law.
2. Respect for the rights of the defence of
anyone who has been charged shall be
guaranteed.

Article 49: Principles of legality and
proportionality of criminal offences and
penalties
1. No one shall be held guilty of any criminal
offence on account of any act or omission

which did not constitute a criminal offence
under national law or international law at the
time when it was committed. Nor shall a
heavier penalty be imposed than that which
was applicable at the time the criminal offence
was committed. If, subsequent to the
commission of a criminal offence, the law
provides for a lighter penalty, that penalty shall
be applicable.
2. This Article shall not prejudice the trial and
punishment of any person for any act or
omission
which, at the time when it was committed, was
criminal according to the general principles
recognised by the community of nations.
3. The severity of penalties must not be
disproportionate to the criminal offence.

Article 50: Right not to be tried or
punished twice in criminal proceedings
for the same criminal offence
No one shall be liable to be tried or punished
again in criminal proceedings for an offence
for which he or she has already been finally
acquitted or convicted within the Union in
accordance with the law.

CHAPTER
PROVISIONS

VII:

GENERAL

Article 51: Scope
1. The provisions of this Charter are addressed
to the institutions and bodies of the Union with
due regard for the principle of subsidiarity and
to the Member States only when they are
implementing Union law. They shall therefore
respect the rights, observe the principles and
promote the application thereof in accordance
with their respective powers.
2. This Charter does not establish any new
power or task for the Community or the Union,
or modify powers and tasks defined by the
Treaties.

Article 52: Scope of guaranteed rights
1. Any limitation on the exercise of the rights
and freedoms recognised by this Charter must
be provided for by law and respect the essence
of those rights and freedoms. Subject to the
principle of proportionality, limitations may be
made only if they are necessary and genuinely
meet objectives of general interest recognised
by the Union or the need to protect the rights
and freedoms of others.
2. Rights recognised by this Charter which are
based on the Community Treaties or the Treaty
on European Union shall be exercised under
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the conditions and within the limits defined by
those Treaties.
Convention for the Protection of Human
Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the
same as those laid down by the said
Convention. This provision shall not prevent
Union law providing more extensive
protection.

Article 53: Level of protection
Nothing in this Charter shall be interpreted as
restricting or adversely affecting human rights
and fundamental freedoms as recognised, in
their respective fields of application, by Union
law and international law and by international
agreements to which the Union, the
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3. In so far as this Charter contains rights
which correspond to rights guaranteed by the
Community or all the Member States are party,
including the European Convention for the
Protection of Human Rights and Fundamental
Freedoms, and by the Member States'
constitutions.

Article 54: Prohibition of abuse of rights
Nothing in this Charter shall be interpreted as
implying any right to engage in any activity or
to perform any act aimed at the destruction of
any of the rights and freedoms recognised in
this Charter or at their limitation to a greater
extent than is provided for herein.

CFR-CDF/RepHU/2004

