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Abbreviations
In this report, the following abbreviations have been used:
•
•

•
•

HE (hallituksen esitys, Government bill), e.g. HE 265/2002vp (‘vp’ refers to the
institution of ‘valtiopäivät’, the annual session of the Parliament).
PeVL (perustuslakivaliokunnan lausunto, Opinion by the Constitutional Law
Committee of Parliament)

KHO (korkein hallinto-oikeus, the Supreme Administrative Court), e.g.
KHO 2002:86
KKO (korkein oikeus, the Supreme Court), e.g. KKO 2002:27

PRELIMINARY REMARKS
The following developments stand out as particularly relevant from the wealth of information,
either because they constitute major reasons of concern or because they are otherwise highly
important:
•
•

•

•

There are a number of problems related to the deprivation of liberty, although the
conditions of detention are generally acceptable.
Over the past decade the measures available to the police in fighting criminality have
been widely augmented. As a general rule the police need to seek court approval to
tap telephones or to engage in technical surveillance. Such measures have been in use
for some time, and systemic problems have become manifest. One of the basic
problems is attributable to shortcomings in the supervision of surveillance activities
involving telecommunications.
The Non-Discrimination Act entered into force at the beginning of the year 2004. It
prohibits discrimination based on age, ethnic or national origin, nationality, language,
religion, belief, opinion, health, disability and sexual orientation, in the same way as
the Constitution of Finland. This Act is also related to the establishment of the
independent Office of the Ombudsman for Minorities and of the Discrimination
Board attached to the Ministry of Labour. The mandate of the Office of the
Ombudsman for Minorities includes the monitoring of ethnic discrimination.
A new Aliens Act entered into force on 1 May 2004. The general aim of the new Act
was to achieve a clear and consistent legislative framework and thereby contribute to
improved protection of immigrants and asylum-seekers. The new Act retains much of
the old 1991 Aliens Act and its numerous amendments, including many of its major
problems. Accordingly, the new Aliens Act essentially retains the previous rules
concerning accelerated asylum procedures, including the use of the notion of a safe
country of origin, despite criticism expressed by e.g. UNHCR, the Commissioner for
Human Rights of the Council of Europe, the European Committee against Racism
and Intolerance and the UN Human Rights Committee. One area of concern is related
to family reunification. Under the new Aliens Act, the primary aim is to return
unaccompanied children granted residence permits on humanitarian grounds to the
country of their parents’ residence. Moreover, the definition of family members is
quite strict. Family members who have the right to receive a residence permit in the
family reunification procedure are only the spouse and the unmarried children who
are under 18 years of age. Accordingly, the definition of a family member does not
include e.g. a minor’s siblings. A special problem is also related to the lack of
sufficiently detailed regulation on the use of force and/or means of restraint
authorised in the context of deportation of foreign nationals.

CFR-CDF/RepFI/2004

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

12

•

•
•

Several elementary features of the right to a fair trial continue to be areas of particular
concern in Finland. There continue to be violations of Article 6 § 1 of the European
Convention on Human Rights by Finland, as demonstrated by several judgments of
the European Court of Human Rights. In addition, there have been interferences by
leading politicians with the independence of the judiciary, as observed by the UN
Human Rights Committee.
The land rights of the indigenous Sami people remain unresolved, despite growing
international criticism.
Awareness and attention have increased in respect of identifying as fundamental
rights issues breaches of women’s rights, such as family violence, trafficking and the
exploitation of prostitution, as well as wage differences between men and women.
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CHAPTER I: DIGNITY
Article 1. Human Dignity
No significant developments to be reported during the period under scrutiny.
Article 2. Right to life
Domestic violence (especially as exercised against women)
Legislative initiatives, national case law and practices of national authorities
New measures to combat domestic violence. On 1 January 2005, an Act on Amendments to the
Act on Restraining Orders (Laki lähestymiskiellosta annetun lain muuttamisesta 711/2004)
will enter into force. The main proposal in the Government Bill1 was that a restraining order
could be used also within the same household and irrespective of which family member is the
owner or tenancy holder of the dwelling. Consequently, a violent family member who, e.g.,
owns the family house, may be prohibited from entering the property. In its opinion the
Constitutional Law Committee held that the bill sought to implement Section 7 of the
Constitution (right to life and physical integrity) but at the same time could affect Section 194 (right to housing). Upon the Committee’s recommendation a clause was inserted to the Act
that obliges authorities to provide assistance to the person subject to a restraining order in
arranging housing.2
The provisions on a restraining order inside a family can also be applied when persons
cohabit for other reasons than because they are a couple. A restraining order is possible for
example when a parent encounters violence from an adult child living in the same house or
household. A person placed under an inside-the-family restraining order has to leave the
common residence and he/she may not return there. Nor may he/she otherwise meet or
contact the person protected by the restraining order. It is forbidden to follow and observe the
person protected. Also an inside-the-family restraining order may be imposed extended to
cover presence in a certain other place, e.g. in the vicinity of the common residence.
An inside-the-family restraining order does not affect the economic obligations of the parties
(e.g.the paying of rent), the ownership or rental relations of the residence or movable property
in the home. Nor does the order have legal effects relating to the custody of common children,
visiting rights or sustenance. Separate arrangements will have to be made regarding visiting
rights of the children. An inside-the-family restraining order can, however, be imposed for a
maximum of three months. Its period of validity will be decided case by case. An inside-thefamily restraining order can, where necessary, be extended for a maximum of three months.
Because an obligation to leave one's home involves stronger interference with the rights of a
person than an ordinary restraining order, the prerequisites for imposing an inside-the-family
restraining order are stricter than those of an ordinary restraining order.The order may be
imposed only to prevent a crime on the life, health or liberty of a person or to avert a threat
thereof, but not if the case involves crime on or harassment of peace. In addition, what is

1
2

HE 144/2003 vp.
Opinion by the Constitutional Law Committee 8/2004 vp.
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required is that the likelihood of a crime referred to above would be greater if the order is not
imposed.3
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
On 29 November 2004 Finland ratified Protocol No. 13 to the European Convention for the
protection of Human Rights and Fundamental Freedoms concerning the abolition of the death
penalty in all circumstances (CETS No. 187).
Article 3. Right to the integrity of the person
No significant developments to be reported during the period under scrutiny.
Article 4. Prohibition of torture and inhuman or degrading treatment or punishment
Conditions of detention and external supervision of the places of detention
Penal institutions
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland on November 2004
(CCPR/CO/82/FIN/Rev.1). The Committee expressed concern over the situation of persons
being held in pre-trial detention at police stations and noted the lack of clarity as regards a
detainee’s right to a lawyer during custody and the involvement and role of a medical doctor
during time of detention. The Committee invited Finland to clarify and assure that the
legislation and practice meets the requirements under articles 7 and 9 of the ICCPR.
The Committee noted that there is a bill on pre-trial detention calling for suspects to be kept
separate from convicts. The Committee issued, however, its concern that practical difficulties
such as the shortage of personnel and space indicated by the Finnish delegation are not
justified reasons for any kind of infringement of article 10 para. 2 (a). The Finnish delegation
stated that there were only two prisons that had facilities for segregation of remand prisoners
and convicts. The new bill would not include unconditional obligation to segregate remand
prisoners from convicts. The Committee urged Finland to take administrative and budgetary
steps to remedy the situation. *check, delete if appropriate
Centres for the detention of foreigners
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
CPT report of 14 June 2004 on the visit carried out by the European Committee for the
Prevention of Torture and Inhuman and Degrading treatment or Punishment 7-17 September
2003.

3

Information on matters relating to restraining orders is available in Enlish
http://www.poliisi.fi/poliisi/home.nsf/ExternalFiles/restrainingorder/$file/restrainingorder.pdf
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Background information. If the identity of an asylum-seeker or his/her travel route is unclear,
it is possible that the police puts the asylum seeker in detention upon arrival in Finland. Also
an asylum-seeker who has got a negative decision can be detained before deportation. A new
law on the establishment of a detention centre for foreigners taken into custody under the
Aliens Act came into force on 1 March 2002. The detention centre was opened in Helsinki in
July 2002. Persons detained under the Aliens Act outside Helsinki continue to held in police
detention facilities for periods not exceeding four days. Usually detention lasts from a few
days to some weeks but can last up to a few months. Detention cases have to be taken to a
Court hearing every two weeks. The District Court decides whether the asylum-seeker should
be released or kept in detention.
CPT report: The CPT delegation found evidence in a number of cases all related to Tampere
police station district of stays up till 44 days in police detention pursuant to the Aliens Act.
The delegation received information from various sources that foreign nationals had been put
under pressure by the police during detention to withdraw their asylum applications, in
particular, at the Tampere District Police station. Under section 70 of former Aliens act, the
Ombudsman for Minorities4 must always be informed of cases of detention of foreign
nationals.5
Legislative initiatives, national case law and practices of national authorities
Opinion of the Ombudsman for Minorities.6 The Ombudsman for Minorities decided to
investigate the issue of the detention of foreigners. The investigation was carried out due to
the reason that the number of detained asylum seekers was considerably higher in the
Tampere Police District compared to other Police districts in Finland and the detention was
considerably long in some cases. The Minority Ombudsman gave strong recommendations, in
particular, with regard to the conditions under which a foreigner can be detained in
accordance with the Aliens Act. The question regarding the reason for the high number of
detained asylum seekers remained unanswered as well as the reason for the considerably high
number of withdrawal of asylum applications at the Tampere District Police station.7
According to his opinion, “the reasons and the principles regarding detention did not comply
with the correct application of the law”. The reasons for detaining, in particular, asylum
seekers appeared to relate to the gathering information on the route to Finland or were
otherwise connected to the investigation of grounds for obtaining refugee status. According to
section 46 of the former Aliens act (now section 121 of the new Aliens act), detention of a
foreigner is only permissible if there is reason to believe that a person is hiding, commits
criminal activities, or the identity of the person is unknown. In accordance with section 46
(now section 123 of the new aliens act), persons detained under the Aliens Act should be held
in the Helsinki Custody Unit for aliens (set up in June 2002). However, under certain
circumstances a person may be held in custody in police detention facilities, i.e. when the
Helsinki custody unit is full or when the person to be detained is far away from Helsinki.
However, detention under the Aliens Act outside Helsinki may not exceed four days. Some of
the cases investigated by the Minority Ombudsman after the setting up of the Helsinki
custody unit related to cases where the Tampere District Police could not have sent person to
the Helsinki Unit as it was full on the day when the detention decision was taken. An issue,
however, remained whether the police district should have transferred the persons on the next
day when the Helsinki unit no longer was full. However, at that time, the former Aliens Act
4

Ombudsman for Minorities was established by the Act of the Ombudsman for Minorities and
discrimination board 660/2001. The ombudsman for Minorities became operation as of 1.1. 2002.
5
Finland adopted a new aliens act 30 April 2004/301. The new act entered into force 1 August 2004.
6
Opinion of the Ombudsman for Minorities of 31 May 2004.
7
The Parliamentary Ombudsman has taken the matter under consideration and will issue an opinion
later on.
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was not totally clear on this question. Therefore, the Ombudsman could not establish that the
Tampere Police District had acted contrary to the law on this issue.
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
CPT report of 14 June 2004 on the visit carried out by the European Committee for the
Prevention of Torture and Inhuman and Degrading treatment or Punishment 7-17 September
2003.
Ill- treatment and safeguards against ill-treatment in Police establishments. It is still common
in Finland for persons to be held on remand in police establishments for periods between a
few weeks up to 4 months on occasion. The CPT stressed, as it did in its previous report of
1999, that remand prisoners should not, in principle, be held in “police prisons” bearing in
mind that detention facilities of law enforcement agencies are not suitable for long periods of
detention. The committee found no allegations of recent ill-treatment of persons being held in
police establishments. The CPT concluded that persons deprived of their liberty by the
Finnish police run little risk of ill-treatment.
In its final report on Finland8, CPT noted that access to a lawyer continues to be granted to
persons in police custody only at the beginning of the first formal questioning or occasionally
at the first remand hearing. CPT stressed that steps should be taken to ensure that all persons
detained enjoy effectively the right to a lawyer from the very outset of their deprivation of
liberty as guaranteed in section 10 of the Pre-Trial Investigation Act. CPT expressed concern
that the new instructions on the treatment of apprehended and arrested persons issued by the
Ministry of Interior in January 2003 still authorise police officers to be present during the
consultation between the detained and his lawyer when “there is justified cause to suspect
misuse”. However, a negotiation between the arrested person and his counsel may be listened
to only in very exceptional cases where there is well-founded reason to suspect abuse.9 CPT
recognized that the right to access to a particular lawyer chosen by the detainee may under
certain circumstances be restricted. Unrestricted access to another independent lawyer must,
however, be guaranteed including the right to consult the lawyer in person. The CPT
delegation heard some complaints that the police had prevented detained persons from freely
choosing their lawyer and being imposed a lawyer ex officio. The Ministry of Interior is not
aware of complaints relating to this matter. Under chapter 2 section 1, subsection 3 of the
Criminal Procedure Act, a person is appointed a lawyer ex officio when the suspect is
incapable of defending him/herself, the suspect is under the age of 18 and has not retained a
lawyer unless it is unnecessary, counsel selected does not meet the qualifications for a public
defender or otherwise is unable to defend the suspect or there is some other special reason for
the same. The police may, however, not order a certain lawyer to act as counsel.10
Some allegations were heard about a lack or delay of the possibility or the right to notify
his/her next-of-kin or some other appropriate person in cases of detention. In 1998, CPT
recommended that the period during which an arrested person can be denied the right to
8

Report to the Finnish Government on the visit to Finland carried out by the European Committee for
the Prevention of Torture and Inhuman or Degrading Treatment of Punishment 7-17 September 2003.
CPT/Inf (2004) 20 of 14 June 2004.
9
Response of the Finnish Government to the report of the CPT, 8 November 2004. CPT/Inf (2004) 31,
p.9
10
See further the response by the Finnish Government to the CPT report of 8 November 2004. CPT/Inf
(2004) 31, pp.10-11.
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notify his next-of-kin must be shortened substantially (e.g. to 48 hours). The Finnish
Government stated in its response11 that a relative or another close contact shall be notified
without delay. (Act on Coercive Measures 459/1987, chapter 1 section 7 subsection 2).
However, the notification may be postponed with reference to it being detrimental to the
investigation of a crime, until a court takes the imprisonment request up for consideration.
In its previous report of 1998 CPT had stressed the importance of persons being detained by
the police to be immediately informed of their rights in a language they can understand. As of
1998, detainees are always requested to certify with their signature that they had been
informed of their rights. CPT welcomes this state of affairs. However, proper written
information on detainees’ rights was still not available in all police establishments in
languages other than Swedish and Finnish. CPT recommends steps to be taken throughout the
country and in an appropriate range of languages.
Article 5. Prohibition of slavery and forced labour
Trafficking in human beings (in particular for sexual exploitation purposes)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004. The
Committee notes with satisfaction the new language used in the Penal Code punishing
trafficking in human beings under chapter 25, on infringements of personal liberty and
allowing any Finnish citizen to be prosecuted under Finnish law for trafficking abroad in
accordance with chapter 1, section 7 of the Penal Code on international offences, whatever
law may be applicable where the offence has been committed.
Legislative initiatives, national case law and practices of national authorities
New criminal provisions on trafficking in human beings and aggravated pandering entered
into force on 1 August 2004 (Act No 650 of 2004): New criminal provisions on trafficking in
human beings and aggravated trafficking in human beings were incorporated into the Penal
Code of Finland. There were also other new provisions on the aggravated forms of pandering,
distribution of child pornography and arrangement of illegal immigration. In addition, the
marketing of sexual services became a criminal offence. The new provisions deal with these
issues as follows:
a) New aggravated form of arrangement of illegal immigration
There is a new criminal provision on aggravated arrangement of illegal immigration. An
offender may be convicted of this aggravated offence e.g. if it has been committed in the
context of the operations of organised crime. The penalty scale for aggravated arrangement of
illegal immigration runs from imprisonment for four months to imprisonment for six years.
The provisions on arrangement of illegal immigration were amended so that they are
applicable to such activity also when its sole intent is transit through Finland to some other
country.
b) New aggravated form of distribution of child pornography
An operative age limit of 18 years was adopted in the provisions concerning child
pornography. Hence, it is punishable to distribute obscene pictures of a child under 18 years
11

Response of the Finnish Government to the report of the CPT, 8 November 2004. CPT/Inf (2004) 31,
pp. 7-8.
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of age. A person is considered a child also if his or her age cannot be determined, but there is
justifiable reason to believe that he or she is under 18. Previously, the legislation did not
contain any definite age limit relating to the persons pictured in child pornography. There is a
new criminal provision on aggravated distribution of obscene pictures of a child. An offender
may be convicted of this aggravated offence e.g. if the child is notably young. The penalty
scale runs from imprisonment for four months to imprisonment for six years. The maximum
penalty for possession of child pornography was raised to one year of imprisonment (from six
months).
c) Criminalisation of the marketing of sexual services
The marketing of prostitution and other comparable sexual services e.g. by the provision of
contact details was criminalised as pandering. Accordingly, the publication of advertisements
essentially conducive to the sale of sexual services e.g. in newspapers, magazines or the
Internet became a punishable act. Criminal liability rests on the person in charge of the
delivery of the publication or message to the public, that is, the editor-in-chief of the paper,
magazine or Internet publication.
Also the provision of accommodation to a prostitute may be considered pandering, if
essentially conducive to prostitution and an established part of the business of the provider.
This change was intended as a more effective tool against pandering in hotels and other
facilities for accommodation. The maximum penalty for the purchase of sexual services from
a person under 18 years of age was raised to one year of imprisonment (from six months).
There is a new criminal provision on aggravated pandering. An offender may be convicted of
this aggravated offence for example if the prostitute is under 18 years of age. The penalty
scale runs from imprisonment for four months to imprisonment for six years.
d) New provisions on trafficking in human beings
Provisions on trafficking in human beings were incorporated into the Penal Code. A person
who, e.g., by deception or the abuse of another’s dependent position delivers or transports him
or her for purposes of sexual exploitation, forced labour or the removal of body organs for
commercial gain shall be convicted of trafficking in human beings. The penalty scale runs
from imprisonment for four months to imprisonment for six years. An offender may be
convicted of aggravated trafficking in human beings, e.g., if violence or threats are employed
in the trafficking in human beings. The penalty scale runs from imprisonment for two years to
imprisonment for ten years. To facilitate the investigation of serious cases of pandering or
trafficking in human beings, telecommunications interception is made possible in the
investigation of trafficking in human beings, aggravated trafficking in human beings and
aggravated pandering. Interception is also permitted when someone is suspected of
aggravated distribution of obscene pictures of a child. Telecommunications interception
means the undisclosed listening to or recording of messages originating from or terminating at
a telecommunications connection, so as to find out about the contents of the message. This
measure is available only upon permission by a court of law.
e) Prostitution.
The purchase of sexual services was not criminalised at this juncture. A separate Government
Bill to the Parliament on this matter is envisaged for 2005.
Protection of the child (fight against child labour – especially with purposes of sexual
exploitation or child pornography - and fight against the sexual tourism involving children)
Legislative initiatives, national case law and practices of national authorities
See above (section “Trafficking in human beings (in particular for sexual exploitation
purposes)”) for a new aggravated form of distribution of child pornography.
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CHAPTER II : FREEDOMS
Article 6. Right to liberty and security
Pre-trial detention
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland on November 2004
(CCPR/CO/82/FIN/Rev.1). The Committee expressed concern over the situation of persons
being held in pre-trial detention at police stations and noted the lack of clarity as regards a
detainee’s right to a lawyer during custody and the involvement and role of a medical doctor
during time of detention. The Committee invited Finland to clarify and assure that the
legislation and practice meets the requirements under articles 7 and 9 of the ICCPR.
Deprivation of liberty for persons with a mental disability
Legislative initiatives, national case law and practices of national authorities
Supreme Administrative Court (Report No. 93; 2469/3/02, KHO 2004:4)
Abstract: A had been ordered to treatment in a psychiatric hospital against her will by the
decision of a doctor. A appealed against the decision to an administrative court. She claimed
that the doctor’s decision gave neither the facts nor the legal rules upon which it was based,
and that the reasoning of the decision was therefore contrary to the law. The administrative
court rejected A’s appeal. A appealed further to the Supreme Administrative Court.
The Supreme Administrative Court pointed out that the doctor’s decision had been made in
accordance with the Mental Health Act on the basis of, among other things, A’s case history
and a written medical statement on observations concerning A, including an opinion on
whether the conditions for ordering A to treatment against her will were met. A had also been
given the opportunity to tell her opinion on the treatment. The Supreme Administrative Court
noted that according to the patient’s medical file, A had been given information about her
health, the purpose of the treatment and the grounds for ordering her to treatment. A also had
a right of access to the contents of her medical file, except when this right was restricted by
law. In seeking this information A had the possibility of receiving assistance from a patient
ombudsman. The Court concluded that the doctor’s decision of ordering A to treatment
against her will could not be overruled on the grounds that the reasoning in the decision was
brief and referred to the relevant parts in the medical file. The Supreme Administrative Court
rejected A’s appeal.
When discussing the right of a patient to receive information the Supreme Administrative
Court referred not only to the Act on the Status and Rights of Patients but also to Article 5–2
of the ECHR.
Deprivation of liberty for foreigners (in order to prevent their unauthorised entry on the
territory with a view to their removal, including their extradition)
Legislative initiatives, national case law and practices of national authorities
Supreme Court (Report No. 176; R2003/300, KKO 2004:7)
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Abstract : A had been detained on the basis of the Aliens Act. The court of first instance had
twice decided to continue A’s detention. Section 60 of the Aliens Act (378/1991) prescribed
that, with a few exceptions, decisions made under the Act were not subject to appeal. The
exceptions did not include a decision on detention made by a court of first instance. However,
extraordinary appeal under the Code of Judicial Procedure was possible in the form of a
complaint on the basis of a grave procedural error. In A’s case the question was whether it
was possible to file a complaint on the grounds that the grounds for detention as prescribed by
law had not been fulfilled.
The Supreme Court first recalled that amendments had been made to the previous Aliens Act
(400/1983) in order for national legislation to correspond to the ECHR and its provisions
concerning deprivations of liberty. In 1990, a provision was added to the Aliens Act
according to which it was possible for a detained person to appeal against a decision
concerning his or her detention in order for a higher court to review the reasons for detention.
Such a provision was not included in the later Aliens Act (378/1991) which was in force when
A’s case was pending. However, the Supreme Court referred to the Government Bill to the
Aliens Act, according to which previous amendments required by the ECHR were included in
the proposed Act. It was not explicitly said in the Government Bill that the drafters intended
to leave out the possibility of appeal from the new Act. Furthermore, the Supreme Court was
of the opinion that it was possible to interpret the restrictions to the right of appeal in section
60 of the Aliens Act to the effect that they only applied to decisions made by administrative
authorities and administrative courts. The Court ruled that section 60 did not prevent the
possibility of a complaint against the decision on detention made by a court of first instance:
the question was left open in the Act.
The Supreme Court then referred to section 21–2 of the Constitution concerning the right of
appeal and to the fact that detention constituted serious interference with the liberty and
security of a person. The Aliens Act did not prescribe any maximum duration for the time in
detention. A court of first instance had a duty to reconsider its decision on detention at twoweek intervals. In the Supreme Court’s opinion this did not correspond to a possibility to have
a decision reviewed by a higher court. Therefore, in the Court’s view, it was reasonable that a
detained person should have a right to have the grounds for his or her detention reviewed by a
higher court. The Court then referred to legislation concerning general courts and pointed out
that the need for swift legal safeguards in cases concerning personal liberty was taken care of
by means of a right of filing a complaint. No time limit was prescribed for filing such a
complaint. The Supreme Court ruled that also in the case of the Aliens Act it was possible to
file a complaint against the decision on detention made by a court of first instance on the
grounds that the grounds for detention as prescribed by law had not been fulfilled.
The court of appeal had rejected A’s complaint as it was not made on the basis of a grave
procedural error. One justice of the court dissented. His reasoning corresponded to that of the
Supreme Court.
Article 7. Respect for private and family life
Private life
Criminal investigations and the use of special or particular methods of inquiry or research
Legislative initiatives, national case law and practices of national authorities
Supreme Court (Report No. 3010; R2002/664, KKO 2003:119)
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Abstract: A was suspected of an economic offence. In the pretrial investigation some
documents had been seized from A, among them correspondence between A and his lawyer in
Spain. The correspondence dealt with financial transactions, but it had not been claimed that it
would have had anything to do with the case against A. The issue here was whether the
documents could be seized. According to Chapter 17, section 23–1–4 of the Code of Judicial
Procedure, counsel shall not testify in respect of what the client has entrusted to him/her for
the pursuit of the case, unless the client consents to such testimony. In addition, the Coercive
Measures Act prescribes that a document may not be seized or used as evidence, if it contains
information covered by the prohibition in the above section of the Code of Judicial Procedure.
The Supreme Court noted that section 23–1–4 was open to various interpretations. Having
reviewed a number of other relevant provisions in national law, the Bill of Rights in the
Constitution and the ECHR, the Court chose a literal interpretation of the provision. The
prohibition was to be interpreted restrictively to the effect that it only referred to the actions of
counsel in a court or administrative procedure which was pending or to be initiated.
In his appeal to the Supreme Court, A referred to Article 8 of the ECHR and the cases of
Campbell v. the United Kingdom (Publications of the European Court of Human Rights,
Series A, No. 233) and Niemietz v. Germany (Publications of the European Court of Human
Rights, Series A. No. 251). The Supreme Court noted that A’s case dealt with slightly
different issues than the cases A was referring to. The Court then discussed Article 8–2 of the
ECHR and the possibility of limitations of the right to private live, provided that such
limitations were in accordance with the law and necessary in a democratic society for the
prevention of crime or for the protection of the rights and freedoms of others. The Court
pointed out that the European Court of Human Rights has emphasized the protection of
confidentiality between counsel and client especially in connection with the right to a fair
trial. Taking this into account, it could be concluded from the limitations clause in Article 8–2
that a state may authorize by means of national legislation an interference in the
correspondence between counsel and client, if the seized documents have no connection with
a trial which is pending or to be initiated soon. Hence, in the Court’s view the ECHR did not
require an expansive interpretation of section 23–1–4. The Court reached the same conclusion
when discussing the protection of private life in section 10 of the Constitution Act. The
Supreme Court held that the documents referred to in A’s case could be seized and used as
evidence.
Two justices of the Supreme Court took a different view. As section 23–1–4 was open to
various interpretations, the court should choose an interpretation which favours the protection
of fundamental rights. The justices referred to Articles 6 and 8 of the ECHR and to the
decisions of the European Court of Human Rights in the cases of Niemietz (see above), Botka
and Paya v. Austria (decision of 29 March 1993, inadmissible), B.R. v. Germany (decision of
23 October 1997, inadmissible) and Tamosius v. the United Kingdom (decision of 19
September 2002, inadmissible). They found that the European Court of Human Rights had
paid special attention to the facts whether the confiscation order was specified and limited and
whether national legislation contained provisions on procedure by which it could be secured
that confidential information between counsel and client was not disclosed without a
reasonable cause. In the justices’ view these requirements were not met in A’s case. They
concluded that the documents should not have been seized.
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Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
European Court of Human Rights (4th sect.) Narinen
judgment of 1 June 2004.

v. Finland (Appl. n° 45027/98)

The applicant was declared bankrupt by the District court of Hyvinkää. J, a lawyer was
appointed by a court order to act as the official receiver to his estate. J requested the postal
service to send all the mail addressed to the applicant to the law office of J. While the mail
was being transferred to the law office, J received and opened a letter sent by an insurance
company addressed to the applicant. The applicant instituted civil proceedings against J based
on the fact that J had opened the letter sent by the insurance company. The applicant
complained about the interference with his correspondence following his bankruptcy,
invoking Article 8 (right to respect of correspondence) of the European Convention on
Human Rights. The opening of one letter is, however, sufficient to disclose an interference
with the applicant’s right to respect for his correspondence. The European Court of Human
Rights was not persuaded by the Government’s argument that mail sent to a bankrupt person
which potentially concerned his estate ceased, for the purposes of Article 8, to be his
correspondence because of the practice under Finnish law that such mail could be directed to
the official receiver. The Court examined whether the interference was in conformity with the
requirements of article 8 (2) “in accordance with the law”, pursued a legitimate aim and was
necessary in a democratic society in order to achieve the aim. The Court saw no reasonable
doubt that the redirecting and opening of the applicant’s letter pursued the legitimate aim of
protecting the rights of others, namely the creditors of the estate. The redirecting and opening
of the applicant’s letter was based on sections 45 and 65 of the then Bankruptcy Act, as well
as on the established practice applying to the administration of bankruptcy estates. The Court
notes however that neither provision makes any reference to correspondence and that both are
framed in very general terms concerning such measures as may be necessary to administer
and secure the bankrupt’s estate. It further observes that instructions followed by the postal
service concerning the mail of bankrupts were contained in a decree that was repealed and no
longer in force (see paragraph 18 above). This lack of specific legally binding rules governing
interference with a bankrupt’s mail is striking given the clear prohibition on interference with
correspondence contained in the Constitution. The Court therefore considers that, even if
there could be said to be a general legal basis for the measures provided for in Finnish law,
the absence of applicable regulations specifying with any degree of precision as to the
circumstances in which correspondence will be redirected or opened or as to the categories of
correspondence concerned deprived the applicant of the minimum degree of protection to
which he was entitled under the rule of law in a democratic society. The Court finds that in
these circumstances it cannot be said that the interference with the applicant’s right to respect
for his correspondence was “in accordance with the law” as required by Article 8 (2) of the
Convention. The Court found a violation of Article 8 of the Convention
Family life
The right to family reunification
Legislative initiatives, national case law and practices of national authorities
A new Aliens Act (Act No 301 of 2004) entered into force on 1 May 2004.12 According to the
new Aliens Act, a refugee or a person who has a residence permit because of the need of
12

An English translation of the Aliens act is available at http://www.finlex.fi/english/laws/index.php.
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protection has a right to get his/her family reunited in Finland. Family members who have the
right to receive a residence permit in the family reunification procedure are the spouse and the
unmarried children who are under 18 years of age. As a consequence of these requirements,
controversial issues arise. One problem is that the definition of a family member (section 37)
does not include a minor’s siblings.
During the parliamentary proceedings, the Constitutional Law Committee of Parliament13
drew attention to this and related problems. As a consequence, section 52 was amended to the
effect that in issuing a residence permit on basis of individual “humanitarian reasons” also
situations where a minor has arrived to Finland alone can be addressed, including by granting
a residence permit also to his or her under-aged siblings who are still abroad, provided that
their parents are dead or cannot be located.
With reference to the Convention on the Rights of the Child the Constitutional Law
Committee dissociated itself from the position taken in the explanations to the bill, where the
government had stated that when a child had arrived in Finland alone, family reunification
should primarily take place in the country where the parents reside. Instead, the Committee
emphasized the principle of the best interest of the child in the application of the law in
deciding whether reunification should be allowed to take place in Finland.
The family reunification procedure takes a long time. Often the decision-making time is over
a year. Negative family reunification decisions can be appealed to the administrative courts.
The earlier Aliens Act was amended in the year 2000 in order to make DNA tests possible in
order to get proof of the family connection. The Directorate of Immigration decides when a
DNA test paid by the Government is granted. If the test is not paid by the Government, the
applicants can also pay the test by themselves.
Supreme Administrative Court (Report No. 3240; 1612/3/02, KHO 2003:92)
Abstract: A had been granted a residence permit in Finland on the basis of a family tie as A’s
sister had sought asylum and now resided in Finland. A was married to B who had also left
his country of nationality and resided in another country. A and B had three children who had
all been born in Finland. A applied for a residence permit on B’s behalf on the basis of a
family tie. The Directorate of Immigration rejected the application on the grounds that B did
not have guaranteed means of support in Finland. A appealed to the Supreme Administrative
Court.
The Supreme Administrative Court referred to section 1c of the Aliens Act (best interests of
the child), Article 8 of the ECHR and Articles 7–1 and 10 of the CRC. It found that
considering all the relevant circumstances in the case, the requirement for guaranteed means
of support as included in the Aliens Act could not supersede the relevant human rights
provisions in this case. The bests interests of the children required that the family is unified in
Finland where the children have lived since their birth. The matter was returned to the
Directorate of Immigration for a new consideration.
Supreme Administrative Court (Report No. 3529; 2081/3/02; KHO 2003:103)
Abstract: The Directorate of Immigration had rejected A’s application for a permanent
residence permit on the grounds that there had been no genuine family life between A and A’s
Finnish spouse, or that their family life had ended at the early stage of their marriage and
before A had resided in Finland for two years. The administrative court did not change the
13
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decision. The Directorate of Immigration and the administrative court based their decisions on
a police investigation report concerning A’s family life. A was given the opportunity to read
her own statement after the police investigation but could see the statements made by other
witnesses only after the Directorate of Immigration had already made its decision. The
administrative court had rejected A’s request for an oral hearing.
The Supreme Administrative Court held that there had been a procedural fault. A had not
been given the opportunity to comment on evidence that had affected the decision, as required
by section 15–1 of the Administrative Procedure Act. The case was returned to the
Directorate of Immigration for a new consideration.
In its decision the administrative court had held that the decision of the Directorate of
Immigration did not violate A’s right to private and family life as provided for in Article 8 of
the ECHR. The Supreme Administrative Court, in turn, did not refer to specific human rights
provisions.
Private and family life in the context of the expulsion of foreigners
Legislative initiatives, national case law and practices of national authorities
Supreme Administrative Court (Report No. 2353; 696/3/04, KHO 2004:88)
Abstract: The Directorate of Immigration had decide to deport A to his home country
Estonia, because A had committed several offences in Finland and was in the country without
a residence permit. The administrative court rejected A’s appeal. The court considered A’s
case also in the light of Article 8 of the ECHR. A’s mother and brother and his stepfather and
stepsister lived in Finland and were Finnish citizens. A had reached the age of majority and
was an Estonian citizen. The court ruled that A’s deportation was not in violation of Article 8
of the ECHR, considering that A had repeatedly committed several offences while in Finland.
The court gave its decision in February 2004. A appealed further to the Supreme
Administrative Court which ruled that the case is to be returned to the Directorate of
Immigration for a new consideration. Estonia had become a member state of the European
Union on 1 May 2004. As from that date A was an EU citizen, and therefore EC law had to be
taken into account when deciding on A’s deportation. The Supreme Administrative Court
referred to Council Directive 64/221/EEC and to the case law of the European Court of
Justice. It noted, among other things, that the deportation of an EU citizen on the grounds of
public policy presupposes the existence of a genuine and sufficiently serious threat to the
requirement of public policy affecting one of the fundamental interests of society. The Court
did not take a stand whether these conditions had been fulfilled in A’s case.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Supreme Administrative Court (Report No. 2354; 949/3/04, KHO 2004:89)
Abstract: A, who was an Estonian citizen and as of 1 May 2004 also an EU citizen, had been
sentenced in Finland to six years of imprisonment for a drug offence. By the decision of the
Directorate of Immigration A was refused entry to Finland and was prohibited from entering
the country until further notice. An EU citizen may be refused entry only on grounds of public
policy, public security or public health. According to the Supreme Administrative Court, the
reasons for A’s conviction showed that A’s own behaviour was a threat to public policy and
public security. Therefore, A, who had no family in Finland, could be refused entry to
Finland. The Supreme Administrative Court retained in force the decisions of the Directorate
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of Immigration and the administrative court as far as the refusal of entry was concerned.
However, the Court quashed the decisions by which A had been prohibited from entering the
country until further notice. The Court referred to the new Aliens Act (301/2004) which had
entered into force 1 May 2004. According to section 170 of the Act, an EU citizen may be
prohibited from entering the country for a maximum of 15 years. The Court ruled that A
could not be prohibited from entering the country until further notice. The matter was
returned to the Directorate of Immigration for a new consideration as far as the prohibition of
entry was concerned.
Reasons of concern.
The definition of family members is quite restricted under the new Aliens Act. Family
members who have the right to receive a residence permit in the family reunification
procedure are only the spouse and the unmarried children who are under 18 years of age.
Accordingly, the definition of a family member does not include e.g. a minor’s siblings.
Moreover, family reunification does not necessarily take place in Finland, as the primary aim
is to return unaccompanied children, who have been granted residence permits on
humanitarian grounds, to the country of their parents’ residence. The family reunification
procedure also takes quite a long time. Under the old Aliens Act, the decision-making time
was usually over a year.
Article 8. Protection of personal data
Protection of personal data (in general, right of access to data, to have them rectified and right
to a remedy)
Legislative initiatives, national case law and practices of national authorities
Amendments were made to the Coercive Measures Act (Act No 450 of 1987) and Criminal
Investigation Act (Act No 449 of 1987), date of entry into force 1.1.2004, Acts No 645-659 of
2003).14 The amendments open e-mail and wireless accounts to police surveillance. For
instance, the police is allowed, if authorised by a court, to receive information on the sender
and recipient of an e-mail, as well as on the contents of the message. The same also applies to
personal logins and IP addresses, as well as mobile handsets. The police can also obtain
information on the location of a specific mobile phone. In addition, investigating crimes
committed over the internet became easier. As a rule, police is authorised to receive
information on wireless accounts only if the minimum sentence for the suspected crime is
four years’ imprisonment, but an exception is made in respect of narcotics crime
investigation.
Act on Data Protection in Electronic Communications to enter into force on 1 September (Act
No 522 of 2004). The new act will safeguard confidentiality and protection of privacy in
electronic communications. It will clarify the rules of processing confidential identification
and location data and provide new means to prevent spam and viruses. The new Act on Data
Protection in Electronic Communications tries to promote users’ trust as well as information
security and development of electronic services. The Act implemented the European Union
Directive concerning the processing of personal data and the protection of privacy in the
electronic communications sector, and partly, the Directive on distant sale of financial
services. The Act repealed the previous Act on the Protection of Privacy and Data Security in
Telecommunications.

14

See also PeVL 36/2002vp.
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The major changes by the new Act are as follows:15
a) Clarified processing of identification data. Rights and obligations related to the
processing of identification data will extend to cover, in addition to telecommunications
operators, corporate and association subscribers, i.e. all enterprises and associations that
process confidential data in their telecommunications networks. The identification data reveal,
among other things, callers, and senders and receivers of SMS messages, and the Internet
pages the user has browsed. In order to avoid misuse related to the processing, the
telecommunications operators have to store the detailed data showing the time, duration and
processor of the identification data for a period of two years.
b) Rules for location data processing. Introduction and provision of location services will be
promoted by clarifying the rules for processing location data. Nobody may be located without
his or her prior consent. With regard to children under 15 years of age, the decisions of taking
the location services into use will be made by their guardians. Provisions on emergency
positioning will not be amended. In an emergency situation, positioning is always possible.
c) New ways to combat spam and viruses. In Finland, it is already forbidden by law to send
spam email. However, this has not brought the problem under control, because unsolicited
messages arrive almost solely from outside Finland and the EU. According to the Act on Data
Protection in Electronic Communications, telecommunications operators and corporate and
association subscribers have the right to prevent the reception of email and SMS messages
and remove malicious programs from messages in order to remove information security
disturbances and prevent infringements. The measures can be put to use only if
communication services or the recipient’s access to means of communication are endangered.
In such cases, messages can be filtered out without the recipient’s consent. With the user’s
consent, a telecommunications operator or a corporate or association subscriber can always
prevent the reception of disturbing email.
d) Electronic direct marketing only with prior consent. Direct marketing through email or
a mobile phone may not be addressed to consumer customers without their prior consent.
However, a service provider may use a customer’s contact information received in the context
of the sale of a product or a service for direct marketing of its own similar products or
services. The service provider must give the customer the opportunity to object to such use
when the service is given and on the occasion of each message.
e) Users entitled to access their location data. Users’ rights to access data concerning their
own communication will be extended. The user is entitled to receive, at request, a fully
itemised phone bill from the operator as well as the identification data concerning his or her
own communication, e.g. the location data of the mobile phone. These data are subject to a
charge.
f) Content service providers entitled to direct billing. A telecommunications operator is
obliged to provide content service providers, e.g. providers of news, timetables, weather
information or ringing tones to a mobile phone, with data necessary for billing purposes.
Thus, content service providers can bill the subscriber or user directly for their services
instead of billing through a telecommunications operator. The data can be provided only with
the prior consent of the subscriber or user.
g) Rules for the use of cookies. Cookies are data that illustrate the use of Internet service,
which are stored in the user’s computer and can be used to direct the communication between
the Internet browser and the server. Internet pages must inform the users of the use of cookies.
15
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No informing is needed, however, if the only purpose of cookies is to technologically
facilitate the use of the service or if the user has specifically requested a service based on the
use of cookies, such as Internet bank services.
h) Police will have access to IP addresses and IMEI codes. The Act will give the police
better access to information. In suspected criminal cases, the police have the right to obtain
from the telecommunications operators information on the possessors of dynamic IP
addresses as well as on IMEI codes of mobile phones, in addition to secret phone numbers
and permanent IP addresses.
Compliance with the Act on Data Protection in Electronic Communications and regulations
issued under it will be mainly monitored by the Finnish Communications Regulatory
Authority, whereas the processing of location data and provisions on direct marketing will be
monitored by the Data Protection Ombudsman.
Protection of the private life of the worker and the prospective worker
Legislative initiatives, national case law and practices of national authorities
The Act on the Protection of Privacy in Working Life entered into force on 1 August 2004.
New provisions on the protection of e-mail, camera surveillance and the treatment of data
concerning drug abuse are added to the Act. The amendments are based on the proposals of a
broadly-based tripartite work group. The Parliament presumed the preparation of this
legislation when they approved the Act on the Protection of Privacy in Working Life in
2001.16 The new rules concerning drug tests, camera surveillance and e-mail protection of the
employee are as follows:17
a) Drug tests: In drug testing, the basis for the legislation is that the job applicant or the
employee him/herself provides the employer with a proof of the test. Otherwise, the practices
concerning the job applicant or the employee in employment relationship are different as
regards drug tests.
At the job application stage the employer may ask only the person selected for the post for a
proof of drug test. The employer has a right to treat the data entered up in the proof if the
duties presuppose exactness, reliability, independent judgement or good reaction abilities.
Furthermore, it is presumed that the employee executes duties the performance of which
would endanger one’s life or health or could cause any other damage more extensive than
minor if the employee is under the influence of or addicted to drugs. The protected interests
include life, health, occupational safety, traffic safety, information safety and national
security, environment, professional and business secrets as well as the employer’s property.
During the employment relationship the employee is obliged to produce a proof of drug test
when there is a reason to suspect that the employee is under the influence of drugs at work or
if the employer has a justified suspicion on that the employee is addicted to drugs.
Furthermore, it is required that testing is essential for discovering the employee’s working and
operating abilities and that the employee executes such duties that require specific exactness,
reliability, independent judgement or good reaction abilities. Likewise, the performance of the
duties under the influence of drugs or when addicted to drugs would either seriously endanger
life or health or cause some other remarkable damage. There are the same interests under
protection as in recruitment situation but the criteria are much more severe. The employer
may also set a moderate time limit for the employee, within which the proof must be
produced.
16
17

See also PeVL 10/2004vp.
See Ministry of Labour http://www.mol.fi/english/press/press110804.html

CFR-CDF/RepFI/2004

28

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

At workplace it must be determined through co-operative consultations the duties that require
or presuppose a proof of drug test. Furthermore, the employer is obliged to draw up in
collaboration with the staff an anti-drug programme for the workplace.
b) Camera surveillance. According to the law, the employer is allowed to use camera
surveillance in the working premises if the aim of the surveillance is to secure the safety of
the employees and other persons present in the premises, to protect property or to supervise
the appropriate operating of the production processes. Surveillance may also be used when it
is a question of preventing or establishing situations that endanger safety, property or
production process. Camera surveillance must be as open as possible.
It is prohibited to use camera surveillance to observe a certain employee or certain employees
at the workplace. It is also prohibited to use camera surveillance in the toilets, dressing rooms
or staff facilities of the employees. Furthermore, the surveillance is also prohibited in
premises that are intended for the employee for his/her personal use.
Camera surveillance may be directed to certain work stations if the purpose of the
surveillance is to prevent the obvious threat of violence, disadvantage or hazard to safety or
health related to the employee’s work, or if the surveillance is essential for the prevention and
detection of property offences.
c) E-mail: Confidentiality of the employee’s e-mails is intended to be safeguarded
The aim of the provisions is that the secrecy of the employee’s confidential e-mails is not
threatened. However, necessary messages that concern the employer may be given to the
employer if the employee is prevented from dealing with them. By the employee’s consent,
messages may be opened and read by another person according to the rules agreed at the work
place. The new provisions are intended to be an answer to the question on how to act if the
employee does not give his/her consent.
In order that the employer may use his/her authority it is required that the employer has
provided the employee with different kinds of possibilities. One possibility is that the e-mail
system sends an automatic notice on the employee’s absence and indicates a substitute
recipient to the sender of the message. The other option is that when the employee is absent
the messages are forwarded to another person or to the employee’s second e-mail address.
In case the employee does not use these offered possibilities the employer may establish
whether the employee has sent or received messages that concern the employer and are
essential for obtaining information required to bring negotiations related to the employer’s
operations to an end, to serve customers or to safeguard the operations.
In practice, the assessment of whether a message concerns the employer may only be done on
the grounds of the identification information of the sender and the information concerning the
subject field in the e-mail. Because of this the search for e-mail messages presupposes the
following additional criteria: the employee must be in charge of his/her duties independently,
because from the duties of the employee it must be obvious that he/she has received messages
as referred to in the law, the employee is absent from work and the establishment of the
information related to the message cannot be delayed. Before entering into the search for
messages the employer must once more provide the employee with the possibility of giving
his/her consent to the opening of the file.
After the search for pertinent messages an actual message may be opened if it is obvious that
it concerns the employer and that it fulfils the criteria as described above. A written account
of the opening must be drawn up and it must be delivered to the employee. Persons
participating in the search for or opening of a message shall not disclose the contents of any
message to outsiders.18

18

There is a brochure of the Act available on the Ministry of Labour’s website .
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Intelligence and security services
Legislative initiatives, national case law and practices of national authorities
Sonera swooping scandal. Finland's National Bureau of Investigation (NBI) – Finland’s
Central Police, Keskusrikospoliisi – suspects that the corporate security section of Sonera, the
former state telecommunications monopole and still Finland’s largest telecom carrier where
the Finnish state remains the largest owner, violated the privacy of about 7,000 people in
2000 and 2001. Investigators suspect that the company illegally traced telecommunications
information, and that the activity involved mobile telephone calls, as well as fixed-line calls
and e-mail. The purpose of these activities was to find out the source of leaks of certain
embarrassing information from inside the company to news media.19 Under Finnish law, an
operator can obtain telephone records to prevent and investigate wrongdoings, but the
suspected offence must relate to telecommunications activities. Furthermore, telephone
companies are legally obliged to guarantee the privacy of telecommunications, and access to
telephone records is restricted to police and the authorities under court authorisation. The
target of any such investigation must be informed about the scrutiny of phone records after
the investigation is concluded. A person found guilty of aggravated violation of privacy in
communications can be sentenced to three years’ imprisonment, and even an attempt at the
crime is penalised
In 2004, Security Police (SUPO) leadership became under suspicion of failing to take action
upon learning of the unlawful activities of the former head of a security police regional unit,
who is suspected of acquiring telephone records from the Sonera security department in 2000.
Digging up such information normally requires the permission of a court. Subsequently, the
head of SUPO, Seppo Nevala, and Petri Knape, the head of the operative section of SUPO, as
well as Matti Pitkänen, the head of SUPO’s regional unit, faced charges of malfeasance, and
they were also suspended from their posts. The trial in which these three top figures of
Finland’s Security Police face charges of violating telecommunications privacy began behind
closed doors at Helsinki District Court on 8 December 2004. On 22 December the defendants
were acquitted but the prosecutor is expected to appeal.
Recently, there have been calls for tighter supervision of the activities of the police, including
the Security Police. A report by Deputy Chancellor of Justice also found considerable
shortcomings in the internal supervision of the legality of police activities in Finland.
According to the report, there are considerable shortcomings in the internal supervision of the
legality of police activities. A special problem stems from the fact that police are increasingly
involved in the realm of clandestine work. This includes wiretapping, undercover work, and
buying illegal goods as part of criminal investigations.20 There appears to be no governmental
commitment to introducing external oversight, as the Minister of Interior has publicly
announced the government’s intention to improve internal oversight by the highest national
police authorities.21
Reasons for concern
Shortcomings of supervision of surveillance activities involving telecommunications were
among the domestic reasons of concern in 2004. Both the Parliamentary Ombudsman22 and

19

Helsingin Sanomat, 13.8.2003.
Source : http://www.helsinginsanomat.fi/english/article/1076154564392
21
Minister of Interior Kari Rajamäki in Helsingin Sanomat 19 December 2004.
22
See Summary of the Annual Report 2003 by Parliamentary Ombudsman.
http://www.oikeusasiamies.fi/dman/Document.phx/eoa/english/annualreports/2003eng?folderId=%2Fe
oa%2Fenglish%2Fannualreports&cmd=download The report deals with the year 2003 and, as such,
20
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the Deputy Chancellor of Justice found considerable shortcomings in the supervision of the
legality of police activities in the use of coercive measures affecting telecommunications. One
of the problems relates to the way in which the courts deal with applications by the police to
monitor telecommunication, for the courts seem to give almost automatically court orders
authorising these measures without subjecting applications to effective and serious scrutiny.
Another problem relates to the use of superfluous information obtained through surveillance
of telecommunications. By superfluous information is meant information which is not
connected in any way with the crime in question or which relates to some crime other than the
one with respect to which the order authorising the use of a coercive measure was granted.
Basically, this problem is attributable to the lack of sufficiently detailed legislation regarding
the use of superfluous information.
Positive aspects
Clearer and more precise regulations concerning drug tests, camera surveillance and e-mail
protection of the employee came into force.
Article 9. Right to marry and right to found a family
No significant developments to be reported during the period under scrutiny.
Article 10. Freedom of thought, conscience and religion
Civil service related to conscientious objection
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004: The
Committee regretted that the right to conscientious objection is only acknowledged during
peace time and that alternative civilian service is punitively long. This right to should be
guaranteed both in peace and war time. The Committee urged Finland to end discrimination
inherent as to the alternative civilian service. The preferential treatment of Jehovah’s
witnesses (who are exempted from military service without a duty to perform alternative
service) should also be extended to other groups of conscientious objectors
The European Committee of Social Rights23 also noted that conscientious objectors are
required to perform 395 days alternative service, this being the more than double the shortest
compulsory military service and therefore constituting a disproportionate restriction on
workers’ right to earn their living in an occupation freely entered upon. The Committee
concluded therefore that the situation in Finland is not in conformity with article 1-2 of the
ESC.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Supreme Administrative Court (Report No. 3007; 907/3/04, KHO 2004:99)
largely falls outside the period under scrutiny. However, the domestic discussion about the problems
lifted into attention by the Annual Report did not get started in Finland until 2004.
23
Conclusions XVII-1 on Finland adopted by the European Committee of Social Rights under the
European Social Charter 2004
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Abstract: A and B were divorced and had joint custody of their two children who lived with
their mother, A. B was a member of the Evangelical Lutheran Church, but A and the children
did not belong to any religious community. The children had previously taken part in
religious education at school, but A requested that they were to be taught ethics which is
available as an alternative to Lutheran religious instruction in Finnish schools. B objected to
this and demanded that the children would continue to participate in religious education. The
municipal board of education decided that, as the parents disagreed, the children should
continue to attend religious education. The administrative court agreed with the board.
The Supreme Administrative Court noted that, in accordance with the right to freedom of
religion, no one may be obliged to participate in religious education which does not
correspond to the person’s own religion or belief. Section 13 of the Basic Education Act
prescribes that a pupil who does not belong to a religious community has a right to attend
majority (Lutheran) religious education. The provider of basic education shall be notified of
the wish to exercise that right by the pupil’s parent or custodian. According to the Freedom of
Religion Act, the custodians shall jointly decide on the religious affiliations of a child, and
according to the Child Custody Act, the custodians of a child shall make joint decisions
relating to the child, unless otherwise provided or ordered. Taking these provisions into
account, the Supreme Administrative Court found that one custodian could not make a valid
notification about a pupil not belonging to the Lutheran Church participating in religious
education, under section 13 of the Basic Education Act if the other custodian objected to it.
The Court ruled that the decision of the municipal board of education was contrary to law as it
meant that children who did not belong to any religious community were required to attend
religious education. The Supreme Administrative Court quashed the decisions of the board
and the administrative court but did not take a stand as to how the children’s education should
be arranged in this case.
Article 11. Freedom of expression and of information
Freedom of expression and information (in general)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
European Court of Human Rights (4th sect.) Karhuvaara and Iltalehti v. Finland (Appl. n°.
53678/00), judgment of 16 November 2004: The applicants are a publishing company called
Kustannusosakeyhtiö Iltalehti, based in Helsinki, which publishes the national daily tabloid
newspaper Iltalehti – with a circulation of about 120,000, and the publishing company’s
editor-in-chief, Pekka Karhuvaara, a Finnish national, who is born in 1954 and lives in
Helsinki. On 31 October 1996 Iltalehti published an article about a criminal trial concerning
Mr A.’s drunken and disorderly behaviour and an assault on a police officer. Follow-up
stories were published on 21 November and 10 December 1996, reporting that Mr A. was the
husband of Mrs A., Member of the Finnish Parliament and Chair of its Committee for
Education and Culture, and that Mr A. had been given a six-month suspended prison
sentence. The trial was widely publicised and discussed locally and the role of Mrs A., who
was not involved in the criminal proceedings, became the subject of, among other things, a
television programme on the main national television channel specialising in political satire.
In April 1997 Mrs A. brought proceedings against the applicants for libel and an infringement
of her privacy. She relied on section 15 of the Parliament Act (valtiopäiväjärjestys) under
which criminal offences violating MPs rights during parliamentary sessions are treated as
having been committed in particularly aggravating circumstances. Under section 32 of the
Freedom of the Press Act (painovapauslaki) the editor-in-chief was held responsible for any
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original material published in his newspaper. Mr. Karhuvaara was convicted of infringement
of privacy in particularly aggravating circumstances, within the meaning of section 15 of the
Parliament Act and imposed a fine of 7.965 EUR and damages of 29.400 EUR.
The European Court of Human Rights considered whether the admitted interference with the
applicants’ freedom of expression was “necessary in a democratic society.” The Court first
observed that there was no evidence or, indeed an allegation, of factual misrepresentation or
bad faith on the part of the applicants. In addition the interference with Mrs A.’s private life
had to be regarded as limited. The articles had not had any express bearing on political issues
or any direct links with the person of Mrs A. as a politician, even though the conviction of the
spouse of a politician could affect voting decisions and therefore raised at least to some extent
a matter of public interest. The Court paid attention that the domestic courts had placed
considerable weight on the finding that the articles were published with the purpose of
drawing the readers’ attention principally to Mr A.’s marital relationship with Mrs A. This
finding was however not in itself sufficient to justify the applicants’ conviction. The Court
took into account section 15 of the Parliamentary Act as relevant both to the issues of the
justification and the proportionality of the convictions. The Court concluded in light of its
established case-law to the effect that the limits of permissible criticism are broader as regards
politicians and that the automatic and unqualified application of section 15 by the domestic
courts effectively nullified competing interests guaranteed by Article 10 of the Convention.
The Court also took into account that the fines imposed on the applicants were severe
penalties against the background of merely a limited interference with the privacy of Mrs A
constituting a disproportionate penalty. Consequently, the European Court of Human Rights
found a violation of article 10 of the Convention.
European Court of Human Rights (4th sect.) Selistö v. Finland (Appl. n°. 56767/00), judgment
of 16 November 2004: The applicant, Ms Selistö, was convicted and fined for having
defamed a surgeon, X., by writing two articles alleging that a patient had died in Seinäjoki
Central Hospital on 7 December 1992, as a result of the surgeon’s alcohol consumption
during the night preceding the operation. The patient’s widower had filed a criminal
complaint, but the county prosecutor had decided not to press charges, on the ground of lack
of evidence. Ms Selistö’s articles, published in January and February 1996, contained
interviews with the head doctors of various hospitals concerning the safeguards in place to
protect patients against surgery performed by someone in an intoxicated or otherwise
inappropriate condition. The domestic courts found that local people could have identified Mr
X. from the applicant’s articles, which gave an overly provocative and one-sided version of
events and the suspicions against the surgeon. X’s name, age or gender had not been
mentioned in the articles. The European Court considered whether the interference with the
applicant’s freedom of expression was “necessary in a democratic society”. The Court had to
determine, in particular, whether it was proportionate to the legitimate aim pursued and
whether the reasons given by the national authorities for finding that the interest in protecting
X’s reputation outweighed the applicant’s freedom of expression were relevant and sufficient.
The Court first noted that to a large degree the national courts had not found that the facts
presented in the articles had been erroneous as such. The articles were based on accurate and
reliable facts. The purpose of the applicant’s articles had been to discuss matters of patient
safety. The operation in question had been selected as an example illustrating the problems
involved. It was often the case that discussion of individual cases was used to highlight a
more general problem. The Court could not find that the factual statements contained in the
articles were either excessive or misleading. Nor was there any indication that the applicant
had acted in bad faith. The Court did not find that the undoubted interest of X in protecting
his professional reputation was sufficient to outweigh important matters of legitimate public
concern. The reasons relied on by the respondent State were not sufficient to show that the
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interference complained of was “necessary in a democratic” society. Accordingly, the Court
held that there was a violation of Article 10 of the Convention.
Legislative initiatives, national case law and practices of national authorities
New law on the freedom of expression. Act on the Exercise of Freedom of Expression in Mass
Media (Act No 460 of 2003) and some related laws entered into force on 1 January 2004.24
Parliament made significant changes to the original bill (HE 54/2002vp) because the
Constitutional Law Committee (PeVM 14/2002vp) had suggested the bill to be changed in
many respects for the purpose of achieving harmony with freedom of expression enshrined in
Section 12 of the Constitution of Finland. According to this constitutional provision,
“[e]veryone has the freedom of expression. Freedom of expression entails the right to express,
disseminate and receive information, opinions and other communications without prior
prevention by anyone. More detailed provisions on the exercise of the freedom of expression
are laid down by an Act.”
The fundamental premise of the application of the new Act is that interference with the
activities of the media shall be legitimate only in so far as it is unavoidable, taking due note of
the importance of the freedom of expression in a democracy subject to the rule of law
(Section 1, subsection 2).
The Act applies both to the traditional (printed) media and to publishing in Internet. The Act
does not bring about any significant alterations in so far as the traditional (printed) media is
concerned. However, the most important changes relate to internet. Generally speaking, the
new law brings internet publications on the same footing as traditional media.
The Act includes detailed provisions concerning duties of publishers and broadcasters
(Chapter 2), reply and correction (Chapter 3), responsibility for the contents of the message,
coercive measures (Chapter 5) and sanctions and right to prosecution (Chapter 6).
The most disputed provisions of the new Act relate to the obligation of publishers to store the
web publications or programs and log information. According to the drafters of the law, the
compulsory archiving of the log information is required because it is the only way to find out
the identities of those who write anonymously and at the same time commit a crime. The
argument is that one can commit a number of crimes by using various means of expression,
protected by freedom of expression; one can, for example, commit a fraud, libel, or publish
information violating others' right to privacy. However, the critics are questioning the ratio of
the storing obligation. They also argue that storing multimedia or e.g. educational programs
for three weeks is too expensive and that the storing obligation might also otherwise present
significant technical and other problems especially for NGOs and small businesses. Thereby,
the obligation might restrict the freedom of expression in the Internet. The critics claim that
the new Act fails to take the realities of the Internet appropriately into account and that the
writers of the new law have had a very weak understanding of the Internet and underlying
technologies.
Helsinki Court of Appeal (Report No. 3427; S01/2784)
Abstract: Journalist A had written several newspaper articles in which company X had been
connected with suspicions of tax offences. The director of the National Board of Taxation, B,
was a shareholder and holder of procuration in the company and the brother-in-law of the
24
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principal owners of the company, C and D. The suspicions of tax offences were investigated
but no one was charged. C and D claimed that the newspaper articles had violated their
honour and privacy and had caused financial damage to the company. They brought an action
for damages against the newspaper. The court of first instance ordered the newspaper to pay
damages, but the court of appeal quashed the decision.
The court of appeal discussed at length the various aspects of freedom of expression, referring
also to the case law of the European Court of Human Rights, including the cases of Bladet
Tromsö and Stensaas v. Norway (judgment of 20 May 1999, Reports of Judgments and
Decisions 1999–III), Bergens Tidende and Others v. Norway (judgment of 2 May 2000,
Reports of Judgments and Decisions 2000–IV), Castells v. Spain (judgment of 23 April 1992,
Publications of the European Court of Human Rights, Series A, Vol. 236), Goodwin v. the
United Kingdom (judgment of 27 March 1996, Reports of Judgments and Decisions 1996–II),
Colombani and Others v. France (judgment of 25 June 2002, Reports of Judgments and
Decisions 2002–V) and Tolstoy Miloslavsky v. the United Kingdom (judgment of 13 July
1995, Publications of the European Court of Human Rights, Series A, Vol. 316). Against the
background of this discussion, the court concluded that considering B’s prominent social
position, A had a right — perhaps even a duty — to write about issues relating to the
activities and taxation of company X.
When discussing whether A was guilty of defamation, the court of appeal observed that the
articles written by A contained statements which were untrue and gave the reader a wrong
impression of the situation. The court found this reprehensible and incompatible with the
requirements set for the task of the press as a “public watchdog” in a democratic society.
However, in the court’s opinion the contents of the articles did not fulfill the essential
elements of defamation as defined in the Penal Code. The court found that, on the basis of the
evidence presented in the case there had been reason to believe that tax offences had been
committed. Most of the statements in the articles were based on information received from
authorities. A’s purpose was not to harm the reputation of the company or its owners but to
bring out B’s connection to, in A’s view suspicious, decisions concerning taxation. In the
court’s opinion, this was a significant matter of public interest and bringing it forth was
important.
Regarding the alleged violation of the right to privacy, the court of appeal noted that it was
impossible in practice to write about B and company X without disclosing the name of the
company, the names of its principal owners or the relationship between B, C and D. As
entrepreneurs, C and D had a duty to tolerate publicity and criticism based on facts. The court
concluded that the newspaper articles did not amount to a violation of the right to privacy as
defined in the Penal Code.
As for negligent causing of damages the court repeated its statement concerning the to some
extent untruthful and biased contents of the articles. A was an experienced journalist, and the
articles had been published in a most widely-read national newspaper which was generally
considered as reliable. The newspaper would have had the means to check the information
given in the articles. The court of appeal ruled that A had, by negligence and by acting
contrary to good journalistic practice, caused damage to company X. However, in the court’s
opinion, there were no especially weighty reasons, as required by the Tort Liability Act, to
order the newspaper to pay damages. The court pointed out that this was an important matter
of public interest, that the main issue in the articles (suspicions of tax offences) was a
pertinent one and that the damage caused, as assessed by the court, was not extensive. In the
court’s view, ordering the newspaper to pay damages would not have led to a fair end result in
this case.
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The decision is final, as the Supreme Court did not grant leave to appeal in the case (October
2004). In its decision, the court of first instance had emphasised the duty of the press to
impart reliable and accurate information as well as the right of all parties involved to have
their views published. The court found that A had been fully aware that the articles were not
completely truthful and that they would harm the company and its owners. Moreover, the
court assessed the damage caused as far more extensive than the court of appeal did in its own
assessment.
Helsinki Court of First Instance (Report No. 02/7790; R01/9247)
Abstract: In a radio news broadcast concerning problems in truck transports between Finland
and Russia, news editor X had suggested that A, who was employed by the Ministry of
Transport, and his wife B, who was also a government official, had connections to criminal
circles in Russia. X had received this information when interviewing Y, the chairman of an
employees’ organisation for drivers. Both X and Y were charged with defamation. They
referred to freedom of expression and to the fact that A was a public official. The court of first
instance took note of sections 10 (the right to privacy) and 12 (freedom of expression) of the
Constitution Act and Article 10 of the ECHR. It also made a general reference to the case law
of the European Court of Human Rights.
Freedom of expression does not protect the presentation of incorrect facts, whereas it may
include a right to give one’s opinion of a fact, even though someone may consider that
opinion as offensive. The court ruled that in this case a person’s honour had been injured by
means of presenting false insinuations which could not be considered as value judgments. X
and Y had not criticized A’s or B’s official activities. The insinuations were directed to A as a
private person. The court ruled that in this case protecting A’s and B’s honour was not
contrary to Article 10 of the ECHR. X and Y were sentenced to a fine.
The court of appeal agreed with the first instance court (decision of 30 April 2004, no. 1575,
R02/2801). The Supreme Court did not grant leave to appeal (decision of 20 October 2004,
no. 2355, R2004/617).
Supreme Administrative Court (Report No. 413; 2548/1/03, KHO 2004:25)
Abstract: A journalist had requested from the Ministry for Foreign Affairs access to three
documents. The Ministry refused with reference to the fact that the documents were coded
messages in the field of foreign affairs administration and concerned political negotiations
with a foreign state. They were therefore secret documents as prescribed in section 24–1–1 of
the Act on the Openness of Government Activities.
In his appeal to the Supreme Administrative Court, the journalist referred, among other
things, to the principle of proportionality in section 17 of the Act on the Openness of
Government Activities as well as to section 12 of the Constitution Act concerning freedom of
expression and right of access to information. He also made a general reference to the case
law of the European Court of Human Rights concerning freedom of expression and the media.
In the journalist’s view, a limitation to a constitutional right had to be interpreted narrowly, in
order to guarantee the widest possible implementation of access to information despite the
limitations. He challenged the Ministry’s decision to declare the entire documents as secret
and pointed out that in fact parts of the documents had already been published in some
newspapers. According to the Ministry, this had happened without the Ministry’s consent.
The Supreme Administrative Court rejected the appeal. It ruled that the requested documents
as a whole were secret documents and that the Ministry for Foreign Affairs had the right to
decide whether access is granted to these documents. In the Court’s view, the fact that parts of
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the documents had been published in the media was irrelevant in this case. The Supreme
Administrative Court based its decision on the Act on the Openness of Government Activities
only and did not refer to the Constitution Act or any international human rights provisions.
Media pluralism and fair treatment of the information by the media
Legislative initiatives, national case law and practices of national authorities
Government Bill (HE 75/2004) on the amendment of the Radio Broadcasting Act. The
purpose of the proposal is clarify the mandate of the Finnish Communications Regulatory
Authority and includes provisions on, among other things, confidentiality of radio
communication and changes to the licenses permits and issuing licenses of radio frequencies
and withdrawal of reservation of radio frequencies.
Secrecy of journalistic sources
Legislative initiatives, national case law and practices of national authorities
Supreme Court (Report No. 0687; R2003/614, KKO 2004:30)
Abstract: An anonymous writer had published a text in the Internet. Later, publishing house
X published an edited version of the same text. The author used a pseudonym. B claimed that
parts of the Internet publication constituted libel and asked the police to investigate the
matter. The managing director of the publishing house X, A, was heard as a witness. The
police asked the court of first instance to order A to disclose the identity of the author of the
Internet publication. A refused, referring among other things to the protection of journalistic
sources as provided for in Chapter 17, section 24–2 of the Code of Judicial Procedure. Both
the court of first instance and the court of appeal ruled that section 24–2 was explicitly
concerning periodicals, not books or Internet publications. The court of appeal also assessed
the case in the light of Article 10 of the ECHR and the Constitution Act, comparing the
protection of private life with freedom of expression and discussing also the possibility of
restrictions to these rights. It concluded that the statements concerning B made in the Internet
publication may have caused considerable damage to B’s reputation. Therefore, B’s need to
find out the author of the libellous text was necessary and constituted justified grounds to
restrict A’s freedom of expression.
The Supreme Court pointed out that in the light of the Constitution Act and the ECHR it was
not clear whether section 24–2 could be interpreted literally so as to apply to periodicals only.
With reference to the cases of Goodwin v. the United Kingdom (judgment of 27 March 1996,
Reports of Judgments and Decisions 1996–II, pp. 483–518) and Roemen and Schmit v.
Luxembourg (judgment of 25 February 2003, Reports of Judgments and Decisions 2003–IV),
the Supreme Court noted that the European Court of Human Rights has emphasised the
importance of the protection of journalistic sources for freedom of expression. Furthermore,
the Supreme Court took account of the fact that Article 10 of the ECHR does not distinguish
between various forms of expression. According to the case law of the European Court of
Human Rights, obligations pertaining to freedom of expression cover in principle all
communication regardless of its form. The Supreme Court gave as an example the case of
Müller and Others (judgment of 24 May 1988, Publications of the European Court of Human
Rights, Series A, Vol. 133). On the other hand, freedom of expression under Article 10 of the
ECHR may be subject to restrictions, and therefore the protection of journalistic sources may
be restricted if necessary for the protection of the rights of others, for example, in order to
solve a serious crime. The Supreme Court concluded that despite this possibility of national
discretion, no distinction should be made between various forms of communication when
assessing the extent of the protection of journalistic sources.
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The Supreme Court then drew attention to the fact that the circumstances had changed since
the court of appeal gave its decision in this case. The new Act on the Exercise of Freedom of
Expression in Mass Media (460/2003) had entered into force. At the same time, Chapter 17,
section 24–2 of the Code of Judicial Procedure had been amended. Through the new
provisions the protection of journalistic sources was expanded to cover all forms of
communication equally. According to the new Act, the publisher of a message provided to
the public is entitled to maintain the confidentiality of the source of information in the
message. The amended section 24–2 provides that as a witness the publisher of a message has
a right to refuse to answer the question as to who has given the information which the
message is based on or any question which cannot be answered without disclosing the
information source. The transitional provisions of the new Act do not restrict the application
of the Act to messages published after the entry into force of the Act only. The Supreme
Court concluded that the Act was thus applicable to A’s case and that A could not be obliged
to disclose the author of the Internet publication.
One concurring justice of the Supreme Court found that even before the entry into force of the
new Act and the amendment of the Code of Judicial Procedure, section 24–2 could on the
basis of the Constitution Act and Article 10 of the ECHR be interpreted expansively to cover
not only periodicals but also books and other publications.
Positive aspects
Up until 2004, the Finnish courts struggled to find the appropriate balance between respect for
private life, including the protection of one’s reputation, on the one hand, and the freedom of
expression, on the other hand. They also failed to take into account of the case law of the
European Court of Human Rights. The result was that the courts ended up outweighing
freedom of expression in order to afford protection to respect for private life. As was reported
above, these trends eventually resulted in judgments by the European Court of Human Rights
finding violations of Article 10 of the ECHR by Finland.
However, the year 2004 appears to have brought a marked change in the approach by the
Finnish courts. As shown by the domestic cases reported above, courts have become more
aware of the importance of freedom of expression. Their decisions also include detailed and
explicit references to the case law of the European Court of Human Right. Apparently cases
decided by, or those pending before, the European Court of Human Rights have contributed to
this change but, for its part, the domestic public debate over the issue in recent years might
also have promoted a greater awareness among Finnish courts of the requirements under
Article 10 of the ECHR.
Article 12. Freedom of assembly and of association
Freedom of peaceful assembly
Regulation of wearing a mask during a demonstration. As mentioned in the 2003 report,
discussion continued in the issue of banning the wearing of a mask in demonstrations or
public meetings. In May 2004 a Government Bill25 was presented to Parliament that included
three amendments to existing laws: (1) Act on an Amendment to Chapter 17 of the Criminal
Code (making it criminal to cover one’s face during a demonstration or public meeting,
except when there is a religious or otherwise legitimate reason) ; (2) Act on Amendments to
the Act on Public Assembly (prohibiting during or in the immediate vicinity of a
25
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demonstration or public meeting, the wearing or possession of items that could be used for
covering one’s face, except when there is a religious or otherwise legitimate reason); and (3)
Act on Amendments to the Act on Security Guards (allowing private security guards and the
organisers of a public meeting to conduct searches in order to find our whether a person is
carrying clothing or other equipment that could be used as a mask).
The bill met public criticism of going disproportionately far as to the proposed measures
through which the legitimate aim of securing the peaceful nature of demonstrations and public
meetings was sought. An opinion was sought from the Constitutional Law Committee which
held that the bill was in conflict with the Constitution on several points.26 The Committee
stated that the choice of clothing, including the wearing of a mask, enjoys protection under
the constitutional right to freedom of expression (Section 12). Similarly, anonymous
participation in demonstrations enjoys constitutional protection as a part of the right to
freedom of assembly (Section 13). However, restricting the wearing of masks in
demonstrations or public meetings does not affect the core of these constitutional rights and
can therefore be permissible. In this connection the Committee referred also to ECHR articles
10 and 11. The conclusions of the Constitutional Law Committee were:
(1) The Committee held that the proposed amendment to the Criminal Code was
unconstitutional because it sought to criminalize the wearing of a mask as such, in vague
terms and without a qualification that public order would be breached or threatened. The
Committee referred to Section 8 of the Constitution, expressing the principle of legality in the
field of criminal law, comprising also a component of precision of the law.
(2) The Committee held that the proposed amendment to the Act on Public Assembly was
unconstitutional because the proposed measure of prohibiting the mere possession of items
that could be used as a mask was disproportionate in relation to the legitimate aim sought.
(3) A similar conclusion was arrived at in respect of the amendment of the Act on Security
Guards, as the proposed measure of auhorizing searches was disproportionately restrictive.
Subsequent to the opinion by the Constitutional Law Committee the Legal Affairs Committee
prepared a report where it proposed the rejection of the third amending law and several
changes into the two other ones, in order to bring them into conformity with the Consitution.
The amendment to the Criminal Code was made more precise by including a qualification that
the wearing of a mask in connection to a public gathering is criminalized only when the
person wearing a mask has an obvious intention to use violence against a person or to destroy
property. The prohibition of possession of items that could be worn as a mask was removed
from the amendment to the Act on Public Assembly. 27
The bill, as amended by the Legal Affairs Committee, was adopted by Parliament and the two
amendments to existing legislation entered into force on 1 December 2004.28
Supreme Court (Report No. 3128; R2002/602, KKO 2003:128)
Abstract: A and a group of other environmental activists had protested against the logging of
timber by staying so close to the logging machine that the work had to be interrupted. A was
suspected of the crime of coercion under the Penal Code. On the basis of the Coercive
26
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Measures Act, the police had ordered that A shall not enter the territory of the municipality
where the logging was carried out as well as the territory of two other municipalities close by
where logging was expected to start in the near future. The ban’s duration was originally close
to two months, but on A’s appeal the court of first instance had reduced it to a little over a
month. A wanted the ban to be abolished altogether and appealed all the way to the Supreme
Court which considered the case although the ban by that time had expired.
The Supreme Court held that as A’s actions had in fact prevented the logging, A could be
suspected of coercion and the ban was justified. However, the ban should have been limited to
the municipality where the logging took place at that time, and it could be in force only as
long as that logging had been completed (in practice, one week after the ban had been
ordered). The Court noted that the ban infringed on A’s freedom of expression, assembly and
movement. However, as it was limited to a certain area and time period, it only caused a
minor inconvenience to A and was justified considering its purpose (i.e. prevention of
possibly considerable economic loss).
Two justices of the Supreme Court noted that although A’s presence had interrupted the
logging, A had not used violence or threat. In addition, before the police had arrested the
activists, no efforts had apparently been made in order to persuade the activists to leave the
area. The two justices held that the Penal Code could not be interpreted expansively to the
detriment of the person suspected of a crime. They also referred to the freedom of expression,
assembly and movement as provided for in the Constitution Act and the ECHR. The justices
concluded that A’s actions had not amounted to coercion and the ban was thus not justified.
One of the two justices also noted that in addition to preventing A from moving freely in the
country the ban prevented A from exercising his freedom of expression and assembly in a
societal issue which A considered important. The justice referred to section 14–3 of the
Constitution Act, according to which the public authorities shall promote the opportunities for
the individual to participate in societal activities. In the justice’s view, the obligation speaks
for a restrictive use of coercive measures in a case where a person is suspected of a crime
when having gone a bit too far in carrying out a societal activity which as such is protected by
the Constitution and that person is not a so-called habitual offender.
Freedom of association for trade unions
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Committee of Social Rights29 noted that chapter 13 section 1 of the Contracts of
Employment Act (2001/55) safeguards both positive and negative freedom of association for
employers and employees. The situation is in conformity with article 5 of the Charter.
Article 13. Freedom of the arts and sciences
No significant developments to be reported during the period under scrutiny.

29

Conclusions XVII-1 on Finland adopted by the European Committee of Social Rights under the
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Article 14. Right to education
Access to education
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Human Rights Committee, in its Concluding Observations on Finland’s fifth periodic
report, issued in November 2004, expressed concern that Roma still face discrimination in
housing, education, employment and access to public places. The Committee recommended
that Finland should step up its efforts to combat social exclusion and discrimination, and
allocate the requisite resources to put into effect all plans to do away with obstacles to the
Roma’s practical exercise of the rights they enjoy under the ICCPR (arts. 26 and 27).
Legislative initiatives, national case law and practices of national authorities
The National Board of Education recently released a survey on the basic education of Roma
children in the school year 2000-2001. The results of the survey are quite troubling. As much
as 18% of Roma youth drop out of (compulsory) primary education. Roma children were
clearly overrepresented in special education, both as to special education within the
framework of ordinary schooling (28 % of Roma children in grades 1-6 participated in it) as
to transferrals to special classes or special schools (18 % of Roma children in the same age
bracket). Of Roma children in grades 7-9, 29 % were transferred into special education, while
the national average for these grades is less than 6 percent. Of the 859 Roma pupils that were
attending school in 2000-2001, a total of 166, or 19 percent had stayed back at some point of
education. Most often they had taken the first or second grade twice.30
The new Aliens Act, effective as of May 2004, makes it easier for degree programme students
from non-EU countries to obtain a residence permit in Finland. For example, a corresponding
degree from the student’s home country will no longer obstruct the issuing of a residence
permit. Earlier, in cases when students had already obtained a degree in their home country,
the Directorate of Immigration was entitled to deem the pursuit of a Finnish degree as an
inadequate basis for a residence permit. Students from non-EU countries will need a visa for
studies up to three months and a residence permit for study periods longer than three months.
They have to apply for the permit from the Finnish diplomatic mission before entering
Finland.
Article 15. Freedom to choose an occupation and right to engage in work
The right for nationals from other member States to seek an employment, to establish himself
or to provide services
Legislative initiatives, national case law and practices of national authorities
Act on a Transition Period for the Free Movement of Labour (Act No 309 of 2004, date of
entry into force 1 May 2004). The agreement on the accession of new member states to the
EU defines the possibility of using a transition period. In practice, the transition period
legislation will affect citizens of the Czech Republic, Estonia, Latvia, Lithuania, Hungary,
Poland, Slovenia and Slovakia.
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The EU countries have themselves been able to decide whether transition periods will be
introduced. The introduction of transition periods in Finland entails that Finland has taken
advantage of this possibility. Act concerns the countries getting accession to the European
Union, except Cyprus and Malta. The prerequisite for getting a job in Finland without a work
permit is that there are no workers in the labour market, available for a vacancy, according to
the descretion of the employment office.
However, there are some exceptions: Access to the labour market for citizens of the new
Member States will not be restricted if they reside in Finland for some other purpose than
employment. This includes entrepreneurs, family members of employees and students.
Neither will the transition period legislation apply to those who have already lived and
worked in Finland for more than a year or to new EU-citizens who would be entitled to work
if they were citizens of third countries. Because of the Treaties of Accession, the transition
period legislation will not affect the free movement of labour within the framework of the
freedom to provide services. This covers employees working for a foreign employer who are
posted to Finland on a temporary basis
The Act entered into force at the beginning of May, and it will remain applicable for two
years.31
The prohibition of any form of discrimination in the access to employment
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Committee of Social Rights32 noted that the Contracts of Employment Act (2001/55)
reinforces the anti-discrimination provisions relating to different grounds and forms of
discrimination, in particular discrimination against part-time workers and workers on fixed
term contracts. However, the Committee noted that the new act does not provide for possible
reinstatement of victims of discriminatory dismissal.
The new Act includes compensation to persons suffering discrimination including
discriminatory dismissal in full for pecuniary and non-pecuniary damage suffered up to 24
months’ wages for ordinary employees and 30 months’ wages for staff representatives. The
Committee noted that the penalty for breaching the ban of discrimination must sufficiently
compensate workers. The compensation awarded being predefined as to the maximum
compensation cannot do so.
Legislative initiatives, national case law and practices of national authorities
Equal treatment of foreign workers in working life was promoted by legislative amendments
(Act No 301 of 2004, date of enrty into force 1 May 2004. This Act seeks to promote the
equal treatment of foreign workers in working life and increase the possibilities of
occupational safety authorities to supervise the equal treatment of foreign workers is before
Parliament. A new penal provision on extorting work discrimination, where the foreigner’s
ignorance or weaker position has been taken advantage of, was inserted in the Penal Code.
For instance, underpaying workers constitutes a crime equivalent to extortion, and subject to a
maximum two years in prison The Act includes a specific ban on work discrimination on the
basis of nationality. The Act also acknowledges the right for the occupational safety
31
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authorities to supervise whether foreign workers have a residence permit. A new obligation to
preserve fixed-term information on foreign workers and on the grounds for their right to work
was imposed on employers.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The new Aliens Act eased the work permit procedure regarding those foreigners (non-EU
citizens) who come to work in Finland for less than three months. They do not need to get a
work permit. In practice, the change applies to pickers of berries, vegetables, fruit, and special
plants, as well as those hired to work at fur farms. Non-EU citizens who get other types of
work will continue to need work permits.
Article 16. Freedom to conduct a business
Freedom to conduct a business
Legislative initiatives, national case law and practices of national authorities
Government Bill for an Accommodation and Restaurant Services Act (Hallituksen esitys laiksi
majoitus- ja ravitsemistoiminnasta sekä eräiksi siihen liittyviksi laeiksi HE 138/2004) is
intended to codify the regulation of hotel and restaurant services. At the end of the reporting
period the bill was still pending before Parliament. In its opinion the Constitutional Law
Committee discussed the compatibility of the bill with Section 18 of the Constitution
(freedom to conduct a business). While the right of a hotel or restaurant to choose its
customers was in line with this constitutional provision as well as with Section 15 (right to
property) of the Constitution, the Committee considered it important to insert an explicit nondiscrimination clause into the Act in order to secure compliance also with Section 6 of the
Constitution (equality and non-discrimination). With reference to Section 18 of the
Constitution the Committee also proposed introducing stronger legal safeguards in cases
when the police issues a temporary order to close down a restaurant.33 As the bill is relevant in
certain other aspects as well, such as under article 8 of the Charter, a more extensive
discussion will be included in the 2004 annual report.
Article 17. Right to property
The right to property and the restrictions to this right
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
European Court of Human Rights (4th sect.) Bruncrona v. Finland (Appl. n° 41673/98),
judgment of 16 November 2004.
The application was brought by the heirs of the late Olof Bruncrona, in particular Marcus and
Petter Bruncrona, Finnish nationals who were born in 1964 and 1967, respectively, and live in
Helsinki (Finland). From the 18th century the Bruncrona family had made use of a vast island
and surrounding water area, in respect of which they had paid property tax. That situation
lasted until 1984, when the National Forestry Agency granted fishing rights to a third party
without their consent. In 1985 Olof Bruncrona unsuccessfully applied to the courts for
33
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confirmation of his full ownership of the property. Mr Bruncrona brought a further
application for confirmation of his right of permanent use. Those proceedings were likewise
unsuccessful. Following Olof Bruncrona’s death in 1993, his heirs were charged inheritance
tax in respect of the property and they were required to pay property tax on it.The European
Court of Human Rights saw no reason to depart from the final finding reached in the domestic
proceedings. Nor could the other interferences be regarded as a deprivation of possessions.
The Court, however, confirmed that the applicants had a proprietary interest, which had been
classified as a lease. The events starting at the latest from the granting of fishing rights to a
third party in 1984 amounted to an interference with a proprietary interest protected under
Article 1 of Protocol No. 1. That interference had not been intended as a means of controlling
the applicants’ property but rather reflected the authorities’ view, ultimately confirmed by the
courts, that the property belonged to the State. In these circumstances, the interference with
the applicants’ proprietary interest was to be analysed in the light of the principle of the
peaceful enjoyment of possessions. The Court ruled on the compatibility with the Convention
of the manner in which the applicants’ proprietary interest in the island purportedly came to
an end. In this respect the Court noted that the letter which the Government now maintained
was a notice of termination which gave the impression of referring to a relationship which had
already come to an end before the letter had been sent. The applicants could reasonably have
expected at the very least to be informed of the date of the expiry of the lease in the notice of
termination. The European Court considered that this manner of proceeding was not an
acceptable means of terminating a right which had been enjoyed for almost 300 years, and
could not be said to respect the right enshrined in Article 1 of Protocol No. 1. Lastly, the
Court noted that the State had not compensated the applicants for the irregular manner in
which their lease had been terminated, nor had it been established that domestic law provided
a legal basis for obtaining compensation for that irregularity. In those circumstances, the
procedure of terminating the applicants’ proprietary interest in the islands was incompatible
with the general right to the peaceful enjoyment of their possessions as guaranteed in the first
sentence of the first paragraph of Article 1 of Protocol No. 1. Consequently, the Court found
that there had been a violation of Article 1 of Protocol No. 1.
European Court of Human Rights (4th sect.) Bäck v. Finland (Appl. n° 37598/97) judgment
of 20 July 2004.
In 1988 and 1989, Mr Bäck and another person agreed to guarantee a bank loan granted to N.
As N. was unable to repay the loan, the applicant and his co-guarantor each paid the bank
about 19,000 euros (EUR). In 1995, N. applied for an adjustment of the debt under the 1993
Act on the Adjustment of the Debts of Private Individuals and proposed a repayment schedule
for the court’s approval. Mr Bäck opposed the request on the ground that it might deprive him
of his claim against N. In the alternative, Mr Bäck requested that the adjustment of N.’s debts
be postponed. In 1996, after N. had found employment, the District Court granted the
application and adopted a repayment schedule which took into account the significant
decrease in N.’s resources on account of his previous unemployment and unsuccessful
business activities. The applicant’s claim against N. was reduced to about EUR 360. In his
appeal Mr Bäck contended that the almost complete extinction of his claim against N.
violated his property rights under the European Convention on Human Rights, but the Court
of Appeal upheld the District Court’s decision. Mr Bäck complained, under Article 1 of
Protocol No. 1 (protection of property) to the Convention, that the adjustment of N.’s debt
deprived him of his property without compensation and that it did not serve a legitimate aim
in the general interest. The European Court found that the interference with the applicant’s
property rights could be considered justified by a public or general interest in that Finnish
debt adjustment legislation clearly served legitimate social and economic policies. In addition,
by entering into the guarantee agreement, the applicant had taken upon himself a risk of
financial losses. The proceedings viewed as a whole also gave the applicant a reasonable
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opportunity to put his case to the competent authorities with a view to establishing a fair
balance between the conflicting interests at stake. It was undoubtedly true that the reduction
in the applicant’s nominal claim was striking in its amount. However, the burden imposed by
N.’s debt adjustment was shared by several creditors and the “market value”, if any, of the
applicant’s claim was, even before the enactment of the 1993 Act, much less than its nominal
value. The applicant’s claim had already been rendered highly precarious before the debt
adjustment for reasons not attributable to the State under the Convention. In those
circumstances, the burden imposed on the applicant by the 1993 Act could not be regarded as
excessive. The European Court of Human Rights therefore held that there had been no
violation of Article 1 of Protocol No. 1.
Legislative initiatives, national case law and practices of national authorities
Changes in the taxation of pension savings. An Act on Amendments to the Income Tax Act
(Laki tuloverolain muuttamisesta 772/2004) will enter into force on 1 January 2005. Private
pension savings that supplement general public or private sector pension schemes by enabling
early retirement or higher pension benefits have been subject to wide tax benefits. The aim of
the Government Bill34 was to support the more general policy of encouraging people to stay
longer in working life by reducing the tax benefits, in particular in cases of early retirement.
The Constitutional Law Committee stated that as the amendment affected existing contractual
relationships, Section 15 of the Constitution (right to property) was to be taken into account.35
For this reason the bill was amended by introducing certain transitory provisions.
Supreme Court (Report No. 1663; M2000/36, KKO 2004:26)
Abstract: On the basis of the Act on the Protection of Buildings, environmental authorities
had decided on a temporary prohibition concerning alterations to certain business premises
owned by a housing corporation. While the decision on a possible protection of the premises
was pending, the corporation was not to take any measures which would endanger the
historical value of the interior of the premises as a pharmacy. The proposal for protection was
later rejected. The housing corporation demanded compensation from the state on the grounds
that the temporary prohibition had prevented the corporation from letting out the premises and
had thus resulted in a loss of income. Rents from the business premises had been the housing
corporation’s main source of income. The lower appeal instances had rejected the claim as
being without a foundation in law. Section 11 of the Act on the Protection of Buildings
contains grounds for compensation after a decision on protection has been made but does not
say anything about compensation for damage caused by a temporary prohibition.
The Supreme Court discussed section 11 against the background of the protection of property
in Section 15 of the Constitution Act and considered whether there was a possible conflict
between the two provisions in this case. The Court referred to the preparatory materials of the
Act on the Protection of Buildings. Regarding the lack of provisions on compensation for
damage caused by a temporary prohibition, the Constitutional Law Committee of Parliament
had pointed out that there is no conflict with the constitutional protection of property provided
that certain conditions are fulfilled. First, the temporary prohibition should only mean a duty
not to demolish the building or to make alterations which would jeopardize its historical
value. Secondly, the prohibition should not prevent the normal use of the building, its use in a
manner from which the owner of the building gains reasonable benefit, or its use for another
purpose than previously. The Constitutional Law Committee also regarded it necessary that in
cases in which a temporary protection is not followed by a decision on protection and the task
of maintaining the building exceeds the duties prescribed in law, those upon whom the
prohibition has been imposed should have a right to compensation for damage which in their
circumstances is unreasonable.
34
35

HE 80/2004 vp.
Opinion by the Constitutional Law Committee 21/2004 vp.
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The Supreme Court noted that the clear and carefully considered wording of section 11 did
not allow an expansive interpretation of the provision so as to cover compensation for damage
caused by a temporary prohibition. When the Act was drafted it had been presupposed that a
temporary prohibition would not result in an interruption in a regular income from property as
had in fact happened in this case. In the Supreme Court’s view, being left without
compensation in this case violates the protection of property as prescribed in section 15 of the
Constitution. According to Section 106 of the Constitution, if the application of an Act would
be in manifest conflict with the Constitution, the court shall give primacy to the provision in
the Constitution.
With reference to Sections 15 and 106 of the Constitution the Supreme Court ruled that the
housing corporation had a right to compensation under section 11 of the Act on the Protection
of Buildings. The matter was decided by a vote (7–4). Five justices based this outcome on a
manifest conflict between Section 15 of the Constitution and the pertinent provision in the
ordinary law. Two concurring justices suggested that the conflict between provisions could be
avoided by using a method of interpretation which is favourable to human rights. By means of
a “human rights-friendly” interpretation, section 11 could be considered to include a right to
compensation for damage caused by a temporary prohibition in a case such as this.
Altogether four dissenting justices were of the opinion that the housing corporation had no
right to compensation. Two of them agreed that a “human rights-friendly” interpretation of
section 11 was possible. However, in this case the difficulties in letting out the business
premises were only partially due to the temporary prohibition and the inconvenience caused
to the housing corporation was not unreasonable. On the same grounds, two justices
concluded that the lack of right to compensation did not lead to an evident conflict between
section 11 and the Constitution in this case.
Article 18. Right to asylum
Asylum proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004: The
Committee noted the lack of clarity as to the implications consequences of an amendment to
the Aliens Act concerning accelerated procedures in respect of asylum-seekers with
manifestly ill-founded claims of international protection and applications by aliens coming
from a “safe country”. The Committee’s concern was expressed both in respect of the lack of
suspensive effect of an appeal and generally the legal protection available for asylum seekers.
The Committee concluded that Finland should ensure that legislation and practice meets the
requirements of articles 2, 6, 7 and 13 of the ICCPR and in particular that appeals have
suspensive effect.
The same features of the Aliens Act had raised discussion in Finland and at the international
level. CERD expressed concern in its concluding observations of 2003 about the “accelerated
procedure” that could lead to immediate expulsion of asylum seekers. Similar concerns were
raised by the Council of Europe Commissioner for Human Rights Alvaro Gil-Robles in his
opinion of 17 October 2003.
The major elements of the accelerated procedure: The asylum application can go into an
accelerated procedure if 1) the applicant makes a repeated asylum application that does not

CFR-CDF/RepFI/2004

46

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

contain new grounds for staying in the country, 2) the applicant has come to Finland from a
safe country or origin, 3) the application is considered manifestly unfounded.
In the above mentioned case 1), the decision can be appealed to the Helsinki Administrative
Court within 30 days from the notification of the decision. The deportation can, however, be
executed immediately after the notification. This means that the asylum seeker does not have
the right to wait in Finland until the appeal has been decided on. In cases 2) and 3) the
applicant can also appeal to the Helsinki Administrative Court within 30 days from the
notification. The deportation can, however, be executed after 8 days (of which 5 days have to
be working days) from the notification despite of the appeal being pending or having not yet
been submitted. However, an appeal may be accompanied with an application to the Helsinki
Administrative Court to suspend the removal, in which case the Court may make an interim
decision within the 8 days’ time limit. The request for suspension does not in itself have
suspensive effect.
In practice this means that in order to avoid deportation pending appeal, the applicant must
get a lawyer and an interpreter very quickly. The application to suspend the expulsion has to
be made to the Helsinki Administrative Court almost immediately after the notification
Accelerated procedure:
The asylum application can go into an accelerated procedure if 1) the applicant makes a
repeated asylum application that does not contain new grounds for staying in the country, 2)
the applicant has come to Finland from a safe country or origin, 3) the application is
considered manifestly unfounded.
If the Helsinki Administrative Court has not been able to decide on the application to suspend
the deportation within the 8 days time limit, the removal can be implemented. This is, of
course, also the case when the Court decides that it is not necessary for the applicant to stay in
Finland until the appeal has been decided on. The Court, however, always makes a decision
concerning the appeal even if the applicant has been deported.
Legislative initiatives, national case law and practices of national authorities
Aliens Act of 30 April 2004/30136
The Finnish system of accelerated procedures has gained criticism, as noted, by international
organs as well as domestic NGO:s and legal experts. The time frame of the accelerated
procedure in terms of effective judicial review of asylum applications has in practice proved
to be problematic.37 According to section 104 of the new Aliens Act of 2004, asylum
applications by persons coming from a safe country of origin or safe country of asylum shall
be decided by the administrative authorities within 7 days. The Constitutional Law
Committee of Parliament38 noted that the requirement of individual examination as prescribed
in section 98 subsection 2 should also be included in sections 103 (dismissing of applications
and applying the accelerated procedure) and 104 (procedure in cases of safe country of
asylum or origin). The Committee noted as problematic that the requirement of individual
examination of applications is not clearly spelled out in the provisions. Section 201 prescribes
that deportation can be immediately executed despite of an appeal to the Helsinki
Administrative Court unless the court makes an immediate interim measure to suspend the
deportation. The deportation can be executed despite of appeal if the applicant comes to
36

Entered into force 1 August 2004. An English translation of the Aliens act is available at
http://www.finlex.fi/english/laws/index.php.
37
The system of accelerated procedure was introduced in the Report on Finland in 2003, p. 31.
38
Opinion by the Constitutional law Committee 4/2004 vp

CFR-CDF/RepFI/2004

REPORT ON FINLAND IN 2004

47

Finland from a safe country of origin or asylum or when the application is regarded as
manifestly ill-founded. In such cases the deportation can be executed after 8 days from
notification (which has to include five working days). The Constitutional Law Committee
reviewed this procedure in light of article 13 of the ECHR prescribing the right to an effective
remedy in cases of an alleged violation of the rights and freedoms enshrined in the
Convention. The Committee noted that in light of the case law of the E. Ct. H.R., it is possible
that the immediate execution of a deportation decision might be contrary to article 13 of the
ECHR. This is the case when deportation is executed without the authorities having checked
properly whether the deportation is in violation of freedom from torture or amounts to
collective expulsion in the meaning of the ECHR. As a whole, the Committee did not,
however, find the accelerated procedure to be in contradiction with the ECHR on a general
level. However, the Committee noted that it would be more appropriate in terms of human
rights considerations that the enforcement of decisions in cases of appeal would be suspended
until the court would have rendered a decision issued under section, 103 subsection 1, on
refusal of entry concerning an alien who has arrived from a safe country of asylum, or under
section 103, subsection 2, on refusal on entry concerning an alien who has arrived from a safe
country of origi. In spite of the Committee’s criticism, the government bill was not amended
as to the enforcement of decisions subject to appeal. It is to be noted, however, that the
Committee expressed its criticism without a clear pronouncement that the government bill
would be in conflict with the Constitution or international human rights treaties.
Safe country of asylum and origin: Sections 99-100 of the Aliens Act include criteria for
defining whether a person filing an application comes from a safe country of asylum or origin.
The examination of an asylum application by a person considered to be coming from a safe
country of asylum or origin is subject to the accelerated procedure. The Constitutional Law
Committee underlined the fundamental importance of individual examination of asylum
applications. The Committee noted that it would be important to include the requirement of
individual examination of applications also in the clauses on accelerated procedures (section
103). The Committee emphasized that an application cannot be turned down simply because it
is made by a person that comes from a “safe country”. The examination should not only be
based on whether the state in question is safe, but also whether the state can provide for
freedom from persecution by individuals or groups. This discussion is related to the fact that
in Finland the application of the notions of safe country of origin or asylum are not based on
lists of safe countries but, at least on the level of legal construction, upon an individual
assessment that a certain country is “safe” for an individual asylum-seeker. For instance the
basic provision on the notion of a safe country of origin, in section 100-1, reads :
“When deciding on an application in the asylum procedure, a State where the applicant is not
at risk of persecution or serious violations of human rights may be considered a safe country
of origin for the applicant.”39
Reasons for concern
As is demonstrated by international and national criticism, the use of the notion of “safe
country”, resulting in the application of accelerated procedures, including the absence of
suspensive effect of appeal, entails a high risk of deporting persons who genuinely deserve
international protection and hence of breaching the Constitution and Finland’s international
human rights obligations. Moreover, the new Aliens Act retains accelerated asylum
procedures as such, despite criticism expressed by e.g. the UNHCR, the Commissioner for
Human Rights of the Council of Europe, the European Committee against Racism and
Intolerance and the UN Human Rights Committee.
39
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The approval rate of asylum applications is very low. In 2003, The Directorate of Immigration
considered about 1,400 cases under normal, procedure and about 1,900 in an accelerated
procedure but it only granted asylum to 7 persons. This amounts to an approval rate of 0.2
percent. Up until the end of November, 2,885 applications for asylum had been left at the
Directorate of Immigration in 2004. Only 28 applications had been approved.
However, while the approval rate of asylum applications is probably one of the lowest in the
European Union, residence permits are granted much more often in Finland. Up until the end
of November 2004, Directorate of Immigration had given 712 residence permits. A positive
aspect also is that the Directorate of Immigration has managed to shorten the processing times
of applications, currently the average processing time being 1 - 4 months.
Recognition of the status of refugee
Legislative initiatives, national case law and practices of national authorities
Statistics. By early November 2003 2,885 applications for asylum were made to the
Directorate of Immigration, which is a few hundred more than at the same time one year
earlier. Only 28 applications were approved by granting refugee status. In 712 cases,
however, residence permits, which in practice provide full protection and social benefits, were
granted to asylum seekers.
The Directorate of Immigration has managed to shorten its processing times. Now the average
processing time is 1 - 4 months.
Article 19. Protection in the event of removal, expulsion or extradition
Prohibition of removals of foreigners to countries were they face a real and serious risk of
being killed or being subjected to torture or to cruel, inhuman and degrading treatments.
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004: The
Committee expressed among “positive aspects” the concern of Finland to integrate human
rights considerations in the action to combat terrorism by maintaining a ban on extradition
and refoulement or expulsion to a country where there is a risk to be exposed to death penalty
or torture. This positive finding was partly based on the fact that the Finnish Constitution and
laws explicitly extend non-refoulement to the risk of death penalty in another country and that
these clauses have been interpreted to prohibit even the handing over of information in cases
where such information could be used to sentence a person to death.40
Legislative initiatives, national case law and practices of national authorities
Aliens Act. As to the issue of suspensive effect of appeals against deportation, see the text
under Article 18, above.
Act on Extradition between Finland and EU Member States, 30 December 2003/1286.41
40

2003 report p. 12.
Implementation of Council Framework Decision of 13 June 2002 on the European Arrest warrant
and the surrender procedures between Member States. The Act entered into force on 1 January 2004.
41
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The act on surrender procedures is relevant in the light of section 9 (3) of the Constitution
prescribing that “Finnish citizens shall not be prevented from entering Finland or deported or
extradited or transferred from Finland to another country against their will”. Grounds for
refusal to extradite are prescribed in section 5 of the Extradition Act. According to section 5
(4) extradition shall be refused concerning execution of a criminal sentence if the person is a
Finnish citizen that has requested to serve his imprisonment in Finland. Finland is under such
conditions prohibited from extraditing a person to another Member State, which is fully in
conformity with section 9 (3) of the Constitution. A Finnish citizen can be extradited to
another Member State for purposes of criminal prosecution. Section 8 (1) prescribes that a
person may be extradited for the purposes of prosecution under the condition that the person
on request is sent back to Finland for the execution of a possible sentence that is legally
enforceable. Section 3 prescribes that if the offences prescribed in the Framework Decision on
the European Arrest Warrant, article 2 (2), are punishable in the issuing Member State by a
custodial sentence or a detention order for a maximum of three years as defined is the law of
the issuing Member State, a surrender procedure is to be carried out without the verification
of the double criminality of the act.
The Constitutional Law Committee42 noted that sections 2 (1) and 3 are in conflict with
section 9 (3) of the Constitution.43 The Committee observed that extradition would have to be
carried out whether or not an offence is criminalised in Finnish law.
Section 5 (6) prescribes the conditions of mandatory non-execution of a requested extradition.
This is relevant in light of section 9 (4) of the Constitution prescribing that “a foreigner shall
not be deported, extradited or returned to another country, if in consequence he or she is in
danger of a death sentence, torture, or other treatment violating human dignity”. Extradition is
prohibited if there is reasonable grounds to suspect that the person to be extradited is under
serious risk to be subject to death penalty, torture or other form of inhuman or degrading
treatment or being persecuted for reasons of race, religion, nationality, membership of a
particular social group, or political opinion, or if there is a risk of violation of a person’s
freedom of speech and freedom of assembly. The Constitutional Law Committee found that
this was in full conformity with section 9 (4) of the Constitution.
Section 5 (3) prescribes that extradition is prohibited if the person is under the age of 15 at the
time of committing the offence. The Constitutional Law Committee noted that in accordance
with the Convention on the Rights of the Child, a child is a person under 18 years of age. This
is to be taken into account in applying section 5 (3) when the person is 15 but not 18. This
could mean that the extradition is to be postponed in accordance with section 47 or denied in
accordance with section 5 (6).
When extradition is related to the execution of a criminal sentence the extradition can be
denied in respect of a foreigner permanently living in Finland in accordance with section 6 (6)
on request that the person wants to serve his sentence in Finland taking into account personal
circumstances. The requirements following from article 8 of the European Convention of
Human Rights, concerning family life are to be taken into account.

42

Opinion by the Constitutional Law Committee 18/2003 vp.

43

Due to the reason that the Act on Extradition between Finland and EU Member States in some
respects is in conflict with the Constitution as to the possibility to remove a Finnish citizen from
Finland, it was approved in accordance with the qualified procedure required in section 95 (2) of the
Constitution for incorporation of international obligations that deviate from the Constitution.
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The Committee noted that in cases where extradition would be for humanitarian reasons
unreasonable, it should be denied. In accordance with section 47 the extradition can be
postponed if it can be considered inhumane. The act now includes a safety clause in section 5
(6) prescribing that extradition can be denied if it would be unreasonable taking into account
the person’s age, medical condition or other personal conditions or due to circumstances of
humanitarian considerations and the unreasonableness cannot be eliminated by postponing the
execution of extradition in accordance with section 47.
Subsequent to the opinion by the Constitutional Law Committee, the Committee for Legal
Affairs44 proposed several amendments to the Act which was then adopted by Parliament.
Legal remedies and procedural guarantees regarding the removal of foreigners
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
CPT report of 14 June 2004 on the visit carried out by the European Committee for the
Prevention of Torture and Inhuman and Degrading treatment or Punishment 7-17 September
2003
The CPT delegation received information from various sources about the use of medication
having a tranquillising or sedative effect in the context of deportation procedures. The CPT
was particularly concerned about one such case, dating back to October 2002. In that case,
three members of the same family, the mother and an 11-year old girl and a 12 year-old boy,
were forcefully injected in order to implement their removal from the country. In the case of
the mother, sedating and neuroleptic medication was used while in the case of children the
injection in fact contained no medical substance. The injections were administered by a nurse
who received instructions from a doctor by telephone.
According to the CPT, “administration of medication to persons subject to a deportation order
must always be carried out on the basis of a medical decision taken in respect of each
particular case; the taking of such a decision necessarily involves that a person concerned has
been physically seen and examined by a medical doctor…medication should only be
administered with the informed consent of the person concerned”.45 – The action of the
Finnish officials was also sharply condemned by visiting European Commissioner for Human
Rights Alvaro Gil-Robles on 27 October 2003.
Legislative initiatives, national case law and practices of national authorities
Domestic reactions due to the CPT report of 14 June 2004, on the visit carried out by the
European Committee for the Prevention of Torture and Inhuman and Degrading treatment or
Punishment 7-17 September 2003: The National Authority for Medico-legal Affairs issued a
reprimand in December 2003 to the doctor that failed to examine physically the persons prior
to the deportation, and to the nurse that administered the injections of the family members
prior to their deportation upon instructions from the doctor.46 However, the doctor and the

44

Report by the Committee for Legal Affairs 7/2003 vp.
CPT report to the Finnish Government of 14 June 2004, p. 21.
46
Similar cases have occurred in Tampere Police District in April 2002 and Rovaniemi Police District
in August 2003. Helsingin Sanomat of 2 June 2004. The National Authority for Medico-legal Affairs
issued two warnings in June 2004 on the use of medication to persons subject to deportation without
consent and without being physically examined by a medical doctor. Cases 134/47/100704 and
135/47/100/04 of 16 June 2004.
45
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nurse appealed to the Supreme Administrative Court, and the case is now pending before that
court.
The Finnish Aliens Act is silent on any specific provisions concerning the practical
implementation of deportation orders. Several NGOs have criticised this. They have
demanded the introduction of detailed provisions by an Act which would ensure the
appropriate observance of fundamental and human rights, as well as increase the transparency
of deportation procedures.
The Ministry of Interior issued instructions on the deportation procedures back in 1998. A
provision regarding medication was included in the instructions on 1 January 2004.
According to this provision, medication must always relate to the treatment of the state of
health or illness of a person on the basis of his or her medical evaluation.
When dealing with the bill for a new Aliens Act, two parliamentary committees adopted
statements that required the government urgently to prepare provisions on procedures relating
to the enforcement of deportations.47 The Ministry of Interior has now set up a project to study
the need to supplement the Aliens Act relating to deportations procedures.48
Act on Extradition between Finland and other EU Member States, date of entry into force 1
January 2004. (Act No 1290 of 2003).49 The Act implements the Council Framework
Decision on the European arrest warrant. This EU measure was deemed by the Constitutional
Law Committee to be in conflict with Section 9, subsection 3 of the Constitution. This
constitutional provision includes the absolute prohibition to extradite Finnish citizens in the
following way: “Finnish citizens shall not be … deported or extradited or transferred from
Finland to another country against their will.”50 In addition, the bill was deemed to be in
conflict with constitutional rights in some other respects by the Committee.51
However, the Constitutional Law Committee has even made a general statement that the
domestic implementation of EU measures must not weaken the level of national protection of
constitutional rights and human rights.52 As a consequence, constitutional rights and
international human rights somewhat compromised the “maximal” implementation of the
European arrest warrant. For instance, Finnish law tightens the prerequisites for extradition
from those under the Framework Decision on the European arrest warrant. However, the
constitutional absolute prohibition against removing a Finnish citizen was compromised by
adopting the implementing legislation in the qualified procedure required for international
obligations that deviate from the Constitution. This is in no way a novelty, since already
traditionally removal of Finnish citizens to other Nordic countries has been possible on the
basis of a Nordic treaty, incorporated as a similar exception to the Constitution.

47

See PeVL 4/2004vp and HaVM 4/2004vp.
Response of the Finnish Government to the report of the CPT, 8 November 2004. CPT/Inf (2004) 31,
p. 27.
49
HE 88/2003 vp Eduskunnalle laiksi rikoksen johdosta tapahtuvasta luovuttamisesta Suomen ja
muiden Euroopan unionin jäsenvaltioiden välillä sekä eräiksi siihen liittyviksi laeiksi. See also PeVL
18/2003vp
50
The domestic implementation of the European arrest warrant has also given rise to finally amending
the absolute prohibition against removing Finnish citizens from the country in Section 9, subsection 3
of the Constitution, because this constitutional provision has by now become quite misleading. The bill
for amending of the Constitution of Finland is currently before Parliament. See HE 102/2003 vp laiksi
Suomen perustuslain muuttamisesta sekä eräiksi siihen liittyviksi laeiksi.
51
See PeVL 18/2003vp.
52
PeVL 25/2001vp. See also PeVL 9/2004vp.
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Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Committee of Social Rights53 noted that article 19, para. 8, of the European
Social Charter is to be interpreted restrictively, so that expulsion is permitted only if a migrant
worker constitutes a danger to national security or to public interest or morality due to an act
that constitutes an offence in accordance with the penal code. The wording of para. 8 makes
no reference to the expulsion of family members of a migrant worker as a consequence of the
expulsion of a migrant worker. The Committee concluded that expulsion of family members
of a migrant worker who constitutes a threat to national security is contrary to ESC article 19,
para. 8, if the family members themselves do not pose a threat to national security. The
Committee takes notice of the fact that the expulsion of a migrant worker can result in a
situation where minor children stay in the host country. Contrary to the Finnish government
position that in such cases expulsion should take effect also in respect of the child so as to
respect the unity of the family even if the migrant worker to be expelled has sole custody of a
minor, the Committee stated that family reunion is not to be enforced upon a family. The
Committee concluded therefore that the situation in Finland is not in conformity with article
19, paragraph 8, on grounds that a minor to a migrant worker may be expelled when the
migrant worker is expelled.

53

Conclusions XVII-1 on Finland adopted by the European Committee of Social Rights under the
European Social Charter 2004 .
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CHAPTER III : EQUALITY
Article 20. Equality before the law
Equality before the law
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
For the Concluding Observations by the Human Rights Committee (November 2004), see the
text under Articles 10, 14, 21 and 23.
Legislative initiatives, national case law and practices of national authorities
On the Equality Act, designed to implement Council Directives 2000/43/EC implementing the
equal treatment of persons irrespective of racial or ethnic origin and 2000/78/EC establishing
a general framework for equal treatment in employment and occupation, see Article 21.
Similarly, Finland’s ratification and incorporation of Protocol 12 to the European
Convention on Human Rights is reported under Article 21.
Government Bill 102/2004 for juvenile punishment and related laws.
Opinion of the Constitutional Law Committee 34/2004 vp
The Act on Juvenile Punishment (Laki nuorisorangaistuksesta 1196/2004) will enter into force
on 1 January 2004. For several years, alternative forms of punishment were “tested” by
applying temporary special legislation in some parts of the country, whereas in other parts of
the country the institution of juvenile punishment was not applicable. This testing was
introduced as an exception to the constitutional right of equality before the law (Section 6)
and continued despite criticism by the Constitutional Law Committee that the “testing” of
different punishments for the same crime might be incompatible with Finland’s human rights
treaty obligations, especially ICCPR article 26.54 As the previous legislation was to expire on
31 December 2004, the government presented a new bill extending juvenile punishment to all
parts of the country but with certain transitory arrangements so that the geographical
extension would in fact take place only on 1 July 2005. The Constitutional Law Committee,
referring to its earlier opinion, stated that the proposed transitory arrangement was
unconstitutional and also highly problematic in respect of Finland’s human rights treaty
obligations.55 In particular, the Committee stated that the reference in the government bill to
the financial implications of the extension was not an acceptable justification for the
transitory arrangement. Consequently, the bill was amended so that juvenile punishment will
be applicable in all parts of the country as of 1 January 2005.
Government Bill on Police Training (HE 168/2003). The Constitutional Law Committee
issued an opinion on the permissibility of a requirement of male applicants for police training
having performed military service, and of a requirement of Finnish citizenship.56 As the bill
was still pending before Parliament at the end of the period under scrutiny, it will be reported
in the 2005 report.
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Opinion by the Constitutional Law Committee 28/2004 vp.
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Article 21. Non-discrimination
Protection against discrimination
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004: The
Committee notef with satisfaction that Finland has adopted a new Act Against Discrimination
20 January 2004/21 banning all direct and indirect discrimination based on age, ethnic or
national origin, nationality, language, religion, beliefs, health, disability and sexual
orientation, thus placing the burden of proof before the courts on the defendant. The
Committee urged Finland to take steps to promote tolerance and to combat prejudice that still
exist among certain strata against immigrants through public awareness campaigns.
Legislative initiatives, national case law and practices of national authorities
The Non-discrimination Act of 20 January 2004 (yhdenvertaisuuslaki 21/2004) came into
force on 1 January 2004.57 The Act transposes the two EC directives 2000/43/EC and
2000/78/EC. Finland was somewhat late in transposing the Racial Equality Directive, as this
directive should have been transposed into national law already in July 2003.
The Non-discrimination Act follows to a large extent the requirements set out in the two
directives, but goes beyond the minimum requirements by prohibiting discrimination on
grounds of age, ethnic or national origin, religion and belief, national origin, language,
nationality, opinion, health, disability, sexual orientation or other personal characteristics. The
list of discrimination grounds is open-ended in that includes discrimination of “other personal
grounds”.
The Non-discrimination Act goes also beyond the minimum requirements as to their material
scope of application. The prohibition against discrimination covers the following areas both in
private and public activities: conditions for access to self-employment or means of livelihood,
and support for business activities; recruitment conditions; employment conditions; access to
training, membership and involvement in an organization of workers or employers
Discrimination based on ethic origin covers: social welfare and health care services; social
security benefits and other forms of support granted on social grounds; performance of
military service; supply of or access to housing and moveable and immovable property and
services on offer available to the general public other than in relationships between private
individuals. The Non-discrimination act does not cover education or the education system or
application concerning the entry into and residence in the country by foreigners or otherwise
placing foreigners in a different position due to their legal status under the law (section 3).
The act defines discrimination as direct and indirect discrimination, harassment and
instruction or order to discriminate (section 6). Compensation is rewarded on the basis of
discrimination on the basis of age, ethnic or social origin, nationality, religion and belief,
opinion, health, disability or sexual orientation up to 15.000 euros, but may be exceeded if
this is justified by the duration and severity of discrimination. (section 9).
Compliance in employment relationships governed by public law is supervised by the
occupational safety and health authorities and discrimination based on ethnic origin other than
57
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in employment relationships governed by public law is supervised by the Ombudsman for
Minorities and the discrimination board (sections 11- 15). Action relating to compensation
and changes of discriminatory contractual terms shall be instituted at a court of law at the
plaintiff’s domicile within two years of the infringement or its cession of discrimination. In
cases relating to employee recruitment must action be taken within one year (section 16).
The burden of proof is placed on the defendant in cases of alleged discrimination, who must
be demonstrate that the prohibition of discrimination has not been violated. The penalty for
discrimination is provided for in chapter 11, section 9 and discrimination in employment in
chapter 47, section 3 of the penal code.
Government Bill (HE 121/2004 vp) on the Ratification and Incorporation of Protocol 12 to
the European Convention on Human Rights. Finland ratified Protocol 12 on 17 December
2004 as the third EU Member State (after Cyprus and the Netherlands). As there are eleven
ratifications in total, the Protocol will enter into force on 1 April 2004. The Constitutional
Law Committee found Protocol 12 to the ECHR to be necessary and appropriate in providing
for a general prohibition of discrimination on grounds such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status. Protocol 12 affirms the principle of nondiscrimination by allowing positive discrimination in order to promote full and effective
equality where there is objective and reasonable justification for such measures. Protocol 12
prohibits any discrimination by public authority and does not therefore directly obligate the
state parties to prevent discrimination between private parties. The Committee concluded that
Protocol 12 ratione materiae is fully compatible with section 6 of the Constitution (equality
and non-discrimination). The Committee concurred with government proposal to ratify
Protocol 12 and incorporate it by an Act.58 The ratification and incorporation were approved
by Parliament on 23 November 2004 and sanctioned by the President on 3 December 2004.59
Vaasa Administrative Court (Report No. 04/0253/3; 00411/04/5990)
Abstract: A had applied for the position of an assistant vicar. The Cathedral Chapter decided
that A was not qualified for the position because of the fact that she was living in a same-sex
relationship and possibly intended to register that partnership. A appealed against the decision
to the administrative court, referring among other things to the prohibition of discrimination
in the Constitution Act and in international human rights treaties.
The administrative court noted that the registration of a same-sex partnership is accepted and
prescribed in law. It then referred to the Constitution and the Non-Discrimination Act and to
the prohibition of discrimination, without an acceptable reason, on the ground of personal
characteristics. The court regarded a same-sex partnership as a reason pertaining to a person
or to personal characteristics. In the court’s opinion, exceptions to the prohibition of
discrimination are not possible in this case unless the reasons for disqualification, though
based on the teachings of the church, are also based on the law. As there are no such
exceptions included in the Church Act, A could not be disqualified on the grounds presented
in the decision of the Cathedral Chapter. The matter was returned to the Cathedral Chapter for
a new consideration.

58
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Positive actions aiming at the professional integration of certain groups
Legislative initiatives, national case law and practices of national authorities
Government Bill 223/2004 on the amendment of the Unemployment Benefit Act. The proposed
amendment of the Unemployment Benefit Act was relevant for persons still working between
the age 65-67. The amendment was complementary to the government objective to prolong
the working carrier of persons up till the age of 67. Unemployment benefits were proposed to
be granted to a person between the age of 65-67 under conditions that he or she is not able to
work because the person is laid off, due to strike activities or not able to work due to whether
conditions. In the opinion of the Constitutional Law Committee60 the proposed act was
relevant in light of section 19 subsection 2 (right to social security) and section 6 (equality) of
the Constitution. Section 19 subsection 2 guarantees the right to basic subsistence in the event
of unemployment. The act secures basic subsistence for person continuing their working
carrier after the age of 65 in the event of short period of not being able to work. The
Committee focused on whether it constituted prohibited discrimination on the basis of age
that the proposed Act prescribed in chapter 3 section 1 subsection 2 that unemployment
benefits on the basis of educational activities are not granted to persons between the age of
65-67. The Committee held that it is not meaningful to extend educational unemployment
benefits to persons between the age of 65-67 due to reason that the studying period is
normally of a long term nature with the intention to reduce long term unemployment.
Therefore, the Committee held that the distinction was based on reasonable justification and
was constitutionally unproblematic.
Protection of Roma
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004: The
Committee welcomed the initiative of Finland to the establishment of a European Forum for
the Roma. The initiative for the European Roma Forum was made by the President of the
Republic of Finland, Tarja Halonen, who presented the idea at the Council of Europe in
January 2001. The Committee urged Finland to continue its efforts to combat social exclusion
and discrimination of the Roma minority. The Committee noted that Roma still face
discrimination in housing and education, employment and access to public places. The
Committee urged Finland to allocate resources to put into effect all plans in order to do away
with all the hinders to the Roma’s exercise of the their rights protected under articles 26 and
27 of the Covenant.
Article 22. Cultural, religious and linguistic diversity
Protection of linguistic minorities
Legislative initiatives, national case law and practices of national authorities
The Sami Language Act entered into force.61 The new Sami Language Act summarized in the
2003 report entered into force on 1 January 2004 (Act No 1086 of 2003). The new Act aims at
the preservation and promotion of the three variants of the Sami language through various
60
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positive measures, such as translation and interpretation services and incentives offered to
civil servants who wish to learn the Sami language. To a limited extent the Act also
guarantees an individual right to use the Sami language in dealings with such authorities that
have jurisdiction extending to the Sami homeland.62 In its Report the Constitutional Law
Committee of Parliament inserted a clause into the Act according to which a person’s
knowledge of the Sami language is a special merit in recruitement to public office also in
cases where it is not made a required qualification for a particular post.63
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004: The
Committee regretted that Finland had failed to settle the question of the land rights of the
Sami people and the various public and private usage of the land affecting Sami’s traditional
means of subsistence, thus endangering their traditional way of life, identity and culture. The
Committee urged Finland in conjunction with the Sami people to take action in order to settle
the land rights issue with due regard to preservation of the Sami identity in accordance with
article 27 of the Covenant. The Committee also regretted that it had not received a clear
answer concerning the rights of the Sami as an indigenous people (Constitution, sect. 17,
subsect. 3), in the light of article 1 of the Covenant (self-determination).
Legislative initiatives, national case law and practices of national authorities
New Language Act entered into force. The new Language Act,64 also introduced in the 2002
and 2003 reports, entered into force on 1 January 2004.65 The Act regulates the right to use
the two national languages of the country, Finnish and Swedish, in accordance with Section
17, subsections 1 and 2, of the Finnish Constitution.66 The main principle of the Act is that the
use of the two national languages in dealings with the authorities is not arranged through
translation and interpretation services but through the requirement of various administrative,
judicial and other bodies to use both languages in their everyday work. However, as certain
parts of the country are practically monolingual this principle is not applied in respect of all
local or regional authorities. In its Report on the Bill the Constitutional Law Committee of
Parliament67 gave its support to the parallel reform of the Sami Language Act. It also drew
attention to the fact that only a small part of Roma children receive education in the Roma
language and proposed that the Government should take further measures for the protection of
the Roma language and culture. As a part of the Bill a new Act on the Knowledge of
Languages Required of Personnel in Public Bodies was enacted.68 The main principle of this
Act is that civil servants are required to know both Finnish and Swedish. The Constitutional
Law Committee raised the issue whether the requirement of « excellent ability to speak and
62
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write the language of the majority in the authority’s district and a satisfactory ability to speak
and write the other [national] language » (Section 6) might constitute indirect discrimination
against experts coming from other EU countries. In the view of the Committee the possibility
of the Government granting, in an individual case, a dispensation from such a requirement
(Section 9) might prove insufficient.
Supreme Administrative Court (Report No. 354; 1646/1/03)
Abstract: On the basis of the Land Use and Building Act, the regional environment centre
had granted the Forest and Park Service a right to deviate from the provisions of the Act and
raise a service building in an area which had been designated as a wilderness reserve in the
Act on the Protection of Wilderness Reserves. A permission for deviation was needed as there
was no legally binding local master plan and the building would be situated in a shore area.
The Forest and Park Service was in the process of drafting a plan for the protection and use of
the area, as required by the Act on the Protection of Wilderness Reserves. However, this plan
had not yet been confirmed by the Ministry of the Environment. The particular area was
inhabited by the Skolt Sami. The local Skolt Sami council (kolttaneuvosto) appealed against
the decision of the environment centre to the administrative court. The applicants referred,
among other things, to the protection of the Sami culture and traditional means of livelihood,
as provided for in the Constitution Act and other relevant legislation concerning the Sami.
The administrative court quashed the decision of the environment centre. It referred to Article
27 of the CCPR, section 17–3 of the Constitution Act and the right of the Sami, as an
indigenous people, to maintain and develop their own language and culture and ruled that
these provisions had to be taken into account along with those of the Land Use and Building
Act. The court pointed out that according to the Land Use and Building Act, a deviation from
the Act shall not impede planning, the implementation of a plan or other organisation of land
use. When considering a permission to deviate from the Act, the environment centre also has
to consider whether the deviation results in the implementation of a project which impedes
planning or organisation of land use as prescribed in law. As the building site in this case was
to be in a wilderness reserve, the Act on the Protection of Wilderness Reserves also applied.
This Act requires that there is a specific plan for the protection and use of the area. Any
building activities on the area are based on this plan. The court concluded that as there was no
legally binding plan for the area yet, there were not legal grounds to permit a deviation from
the Land Use and Building Act.
The Supreme Administrative Court agreed with the administrative court and rejected the
appeal made by the Forest and Park Service. In its decision, the Court did not refer to
international human rights law.
Reasons for concern
The land rights of the indigenous Sami people remain unresolved, despite growing
international criticism.
Article 23. Equality between men and women
Gender discrimination in work and employment
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Human Rights Committee concluding observations on Finland November 2004: The
Committee noted with satisfaction steps that had increased the number of women in senior
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posts within the administration including directors of several ministries. The Committee urged
that this should be followed up in the future in order to allow qualified women greater
opportunities to occupy senior decision-making posts. The Committee observed that there is
still inequality between men and women as regards the rates in pay despite of efforts made by
Finland. The Committee urged Finland to continue its policy of ensuring equality also in
terms of equal pay between men and women for work of equal value in order to meet the
requirements under article 3 and 26 of the Covenant
Legislative initiatives, national case law and practices of national authorities
Government Bill 195/2004 on Amendments to the Equality Act between Men and Women. The
purpose of the amendment was to implement EC law and ECJ case law concerning equality
between men and women. The act includes sections on scope of application, prohibition of
discrimination, discrimination is educational institutions and within labour market
organizations, and provisions on burden of proof. The Constitutional Law Committee
reviewed the bill in light of Section 6 (equality) of the Constitution.69 The Committee noted
that positive measures are by no means prohibited in order to achieve equality and that they
fall within the scope of Section 6 of the Constitution. Section 6, subsection 4, of the
Constitution even prescribes that “equality of the sexes is promoted in societal activity and
working life, especially in the determination of pay and other terms of employment..”. Direct
and indirect discrimination is prohibited in section 7 of the proposed act. This is also
protected under Section 6 of the Constitution. The Committee also noted that section 8 c of
the proposed act prescribes that prohibited discrimination constitutes a situation where a
person is put in a disadvantaged situation on the basis of gender in the activities of trade
unions. The Committee noted that it is important in light of Section 13 subsection 2 of the
Constitution (freedom of association) that the act does not unjustifiably interfere in the right
to found associations and their activities thereof, whose purpose is to decrease de facto
inequality in the labour market from a gender perspective. This has been guaranteed in section
9, subsection 3, of the proposed act in providing that membership of an association, other than
a trade union, solely on the basis of gender is not considered to be discriminatory if this is
prescribed in the statutes of the association and when an association in carrying out labour
interest functions is working to strengthen equality between men and women as prescribed in
the Equality Act between Men and Women. As to the burden of proof the Committee stated
that putting the burden of proof on the defendant that discrimination has not taken place as a
consequence of the action taken was constitutionally relevant in light of section 21 of the
Constitution (fair trial) and, in particular, it would be so in criminal cases. The act was,
however, not to be applied in criminal cases. The Committee noted that an explicit
mentioning of this should be included the act. The Committee came to the conclusion that the
bill was in conformity with the Constitution. As the bill was still pending before Parliament at
the end of the period under scrutiny, the outcome will be reported in the 2005 report.
Participation of women in political life
Positive aspects
Proportion of women grew both among candidates and elected councillors. A total of 39,906
candidates were nominated in the Municipal elections of October 2004. Of the candidates,
39.9 per cent were women. The proportion of women candidates rose by 1.7 percentage
points from the 2000 Municipal elections. Among the elected councillors, 36.3 per cent were
women, which is 1.9 percentage points more than in the previous municipal elections. The
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proportion of women among elected councillors has been growing continuously ever since the
1950s.70
Article 24. The rights of the child
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
A bill on the Act on Ombudsman for Children is before Parliament (HE 163/2004vp
Hallituksen esitys Eduskunnalle laiksi lapsiasiavaltuutetusta). The creation of the post, in line
with the UN Convention on the Rights of the Child, seeks to strengthen the position and rights
of children in society. The Ombudsman will promote the interests and rights of children at the
public administration, social policy and legislative levels. A key task will be to assert the
viewpoints of children within public debate and inform about children’s rights. The aim is
that the Act will take effect from 1 September 2005. The bill is based on the proposals of the
the Committee on the Rights of the Child, set up by the Ministry of Social Affairs and Health,
which monitored the implementation of commitments in line with the United Nations
Convention on the Rights of the Child.
Article 25. The rights of the elderly
No significant developments to be reported during the period under scrutiny.
Article 26. Integration of persons with disabilities
No significant developments to be reported during the period under scrutiny.
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CHAPTER IV : SOLIDARITY
Article 27. Workers’ right to information and consultation within the undertaking
No significant developments to be reported during the period under scrutiny.
Article 28. Right of collective bargaining and action
The European Committee of Social Rights71 observed that collective action was prohibited for
state and municipal civil servants in cases where it supported, even partially, aims which
could not be subject of collective agreement. The Committee recalled that restrictions which
meant that in practice civil servants could only take collective action in order to obtain a
collective agreement in not in conformity with article 6 (4) of the Charter.
Article 29. Right of access to placement services
No significant developments to be reported during the period under scrutiny.
Article 30. Protection in the event of unjustified dismissal
Reasons for dismissals
Legislative initiatives, national case law and practices of national authorities
Dismissal only on grounds specified in an Act of Parliament. It is a well-established
interpretation of Section 18-3 of the Constitution that only grounds of dismissal that are set
forth in an Act of Parliament are justified. This interpretation was restated in an opinion by
the Constitutional Law Committee, related to a Government Bill for a new Act on the Forest
and Park Agency72 As the bill sought to delegate to the level of governmental ordinance the
specification of grounds of dismissal, the Committee stated that the clause had to be deleted.73
Article 31. Fair and just working conditions
No significant developments to be reported during the period under scrutiny.
Article 32. Prohibition of child labour and protection of young people at work
No significant developments to be reported during the period under scrutiny
Article 33. Family and professional life
No significant developments to be reported during the period under scrutiny.
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Article 34. Social security and social assistance
Social security in favour of persons moving within the Union
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Committee of Social Rights74 considered that Finland meets the requirements of
article 12 (4) in respect of nationals of* Member States of the European Union. However,
nationals of Contracting Parties of the ESC not having bilateral agreements with Finland
suffer from indirect discrimination as family benefits are subject to a residence requirement
for dependent children. The Committee noted that this is not in conformity with the Charter.
The Committee has previously requested that the government substantiate that non-nationals
from countries that are parties to the ESC but that do not belong to the EU and do not have
bilateral agreements with Finland, were entitled to retain advantages as stipulated under
Finnish legislation. The Committee noted that whereas employment pensions are paid abroad
without restrictions, certain benefits provided for under the national pension scheme (old age
pension, disability pension, unemployment pension, widower’s pension and disability
allowance) may be paid to persons residing abroad for no more than one year. The Committee
concluded that payment of family benefits subject to a residence requirement for dependent
children and whereas Finnish legislation does not provide for aggregation of the periods of
insurance or employment completed by nationals of Contracting Parties to the Charter, not
being Member States of the EU and or not having entered into a bilateral agreement with
Finland, is not in conformity with article 12 (4) of the Charter.
Legislative initiatives, national case law and practices of national authorities
Act on Amendments to the Act on the Application of Legislation on Social Security
Entitlements Based on Residence (Laki asumiseen perustuvan sosiaaliturvalainsäädännön
soveltamisesta annetun lain muuttamisesta 635/2004) will enter into force on 1 January 2005.
The purpose of the government bill (HE 76/2004 vp) was to react to contemporary
internationalisation and the increased movement of persons from and to Finland.
The Act on the Scope of Application of Social Security and Residence was amended to cover
the Act on Basic Subsistence during Unemployment and the Act on Sickness Insurance. The
provisions on the scope of application of social security on the basis of settlement are of great
relevance for the conditions under which social benefits are granted. The bill contains the
conditions under which a person is granted social benefits on the basis of permanent
residence. Section 3 a of the bill prescribes that persons moving to Finland on a permanent
basis shall benefit of social security from the day of arrival. Section 3 prescribes the
conditions under which a person can be considered to have moved to Finland on a permanent
basis. The requirement for instance relating to work is that the person must have a contract for
at least two years. The benefits are closely related to section 19 subsections 2-4 of the
Constitution. The Constitutional Law Committee considered already during the reform of the
fundamental rights and freedoms in the Constitution in the early 1990s that permanent
residence is an acceptable requirement in order to be granted social benefits.75 The Committee
addressed separately a clause in the proposed Act which could be interpreted as automatic
exclusion of persons coming to Finland for studies from the scope of social security. Through
the opinion of the Constitutional Law Committee76 and the report by the Committee on Social
74
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Affairs and Health77 it was clarified that while students, on the basis of reciprocity, are
expected to fund their studies by support obtained from their home country, they are eligible
to medical assistance and certain welfare services in Finland.
A new Sickness Insurance Act (Sairausvakuutuslaki 1224/2004) will enter into force on 1
January 2005. Basing itself on the universality principle of social security, reflected in Section
19-2 of the Constitution, the Committee on Constitutional Law once again emphasized that all
members of society should be covered by legislated schemes of social security, including
sickness insurance. The Committee addressed separately a clause, imported from the earlier
Sickness Insurance Act, according to which persons without income are entitled to sickness
insurance payments only after an initial period of 55 days’ illness. Referring also to Section
22 of the Constitution and article 12-3 of the European Social Charter and without directly
proposing amending the bill,78 the Committee expressed its view that this waiting period
should be progressively shortened.79
Changes in the taxation of pension savings. See article 17.
Measures promoting the right to housing
Legislative initiatives, national case law and practices of national authorities
Supreme Administrative Court 7 July 2004 No. 1652. A mental health patient was according
to psychiatric assessment not in need of treatment in an institution but needed daily attention
and care. Consequently, the person fell within the scope of application of the Act on Services
for Persons with Disabilities, and the municipality had an obligation to provide for suitable
housing and support services.
Article 35. Health care
Access to health care
Legislative initiatives, national case law and practices of national authorities
Act on Amendments to the Public Health Act (Laki kansanterveyslain muuttamisesta
855/2004), Act on Amendments to the Act on Specialized Medical Treatment Laki
erikoissairaanhoitolain muuttamisesta 856/2004) and Act on Amendments to the Act on the
Status and Rights of the Patient (Laki potilaan asemasta ja oikeuksista annetun lain
muuttamisesta 857/2004) will all enter into force on 1 March 2005. The main proposal of the
Government Bill80 was to introduce a legislated time frame for providing health care: initial
assessment of the need of treatment within 3 days, actual treatment, depending on the nature
of medically assessed need immediately, within 3 months or witihn 6 months. The
Constitutional Law Committee issued an opinion where it found that the bill implements
Section 19-3 of the Constitution, being at the same time compatible with Section 6 (equality
and non-discrimination) and Section 22 (general duty of public authorities to implement
constitutional and human rights).81
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Article 36. Access to services of general economic interest
No significant developments to be reported during the period under scrutiny.
Article 37. Environmental protection
The right to access to information in environmental matters
Legislative initiatives, national case law and practices of national authorities
Act on access to information, public participation in decision making and access to justice in
environmental matters and subsequent acts entered into force on 30 November 2004 (Act No
769 of 2004). The Act implements the 1998 Århus Convention on access to information,
public participation in decision-making and access to justice in environmental matters.
Supreme Administrative Court KHO 2004:7682
Relevant domestic provisions: Section 6–1 of the Administrative Judicial Procedure Act;
section 20 of the Constitution Act; sections 61–3 and 63 of the Nature Conservation Act;
sections 89 and 90–1 of the Hunting Act; section 25a–2 of the Hunting Decree; Articles 1–1,
5–a, 7–3 and 4, and 9–1–a of Council Directive 79/409/EEC on the conservation of wild
birds.
Abstract: The case concerned the right of appeal of a regional ornithological association in a
matter concerning section 25a of the Hunting Decree and derogations from the rules
protecting certain common birds during their nesting time. The Supreme Administrative Court
discussed the relevant provisions of the Hunting Act and the Hunting Decree against the
background of Council Directive 79/409/EEC on the conservation of wild birds. The Court
noted that the Act and the Decree do not contain provisions corresponding to those in the
Directive concerning the duty to take into account issues pertaining to the preservation of a
bird population and their possibilities for reproduction when considering whether derogation
can be made from the protection during nesting time of unprotected birds. Keeping in mind
the requirement of effective implementation of EC law, the Court stated that there must be a
possibility to have the lawfulness of derogation decisions reviewed in an appeal procedure, if
necessary.
The Court discussed various possibilities of appeal. In case of appeals concerning the Hunting
Act, the Administrative Judicial Procedure Act shall be applied. Section 6–1 of the Act grants
the right of appeal to any person to whom a decision is addressed or whose right, obligation or
interest is directly affected by a decision. The Court also paid attention to the Nature
Conservation Act and its section 61–3 which grants the right of appeal to registered local and
regional associations whose purpose is to promote nature conservation or environmental
protection. However, this right of appeal does not concern matters involving derogations
under the said Act. The Court also referred to section 20 of the Constitution which, among
other things, provides for a general duty to protect the environment and also a duty for the
public authorities to endeavour to guarantee for everyone the possibility to influence decisions
that concern their own living environment.
Taking into account Council Directive 79/409/EEC, the Nature Conservation Act and section
20 of the Constitution Act in the interpretation of section 6 of the Administrative Judicial
Procedure Act, the Supreme Administrative Court concluded that the right of appeal in a
matter concerning derogations from the protection during nesting time of unprotected birds
82
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could be considered to belong to local or regional associations corresponding to those referred
to in section 61–3 of the Nature Conservation Act. Therefore, the regional ornithological
association had a right of appeal in this case.
One dissenting member of the Court was of the opinion that the ornithological association
was not affected by the decision as prescribed in section 6–1 of the Administrative Judicial
Procedure Act. Moreover, in his view section 20 of the Constitution could not be interpreted
as to include an intention to directly expand the right of appeal in matters pertaining to the
Hunting Act.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Legislation package on watermanagement (HE 120/2004 vp). The Finnish government has
adopted a bill containing four proposed acts for presentation to Parliament in order to
implement the EU Water Framework Directive for integrated river basin management in
Europe. The Directive concerns both surface waters and groundwater. The overall aim is to
achieve a good state of all waters within the EU area by 2015. The main legislation is
contained in the new Act on the Organisation of Water Management. It prescribes on the
classification of waters, general aims for the quality of water and investigation of factors
affecting water quality, the tasks of the competent authorities, and the organisation of water
management planning. A decree will contain more detailed regulations. The new Act also
requires amendment of the Environmental Protection Act and the Water Act.The bill also
contains a proposal on bringing into force the legislative regulations of the Protocol on Water
and Health to the 1992 Convention on the Protection and Use of Transboundary Watercourses
and International Lakes.
Individuals and parties using the water can participate in water management planning. The
regional environment centres will organise participation and set up the cooperation groups
required. Additionally, the public will have access to preparatory documentation and will be
able to express their opinions on it in writing or electronically. The documentation is to be
kept on view by the local authorities and will also be published on the Internet. Participation
in water management planning can start even in 2004.
The aims expressed in the water management plans are not directly binding on business,
industry nor private citizens, but central and local authorities have to take them into
consideration as applicable. Provisions on the responsibilities of business and industry as well
as private citizens are included in other legislation, permits, and environmental protection
regulations of the local authorities.
Government bill for amendment to the Act on Environmental Protection HE 76/2003 vp: The
government has proposed changes to the Act on Environmental Protection 20.12.1996/1096
due to changes in the Finnish Constitution and remarks by the European Commission to
Finland relating to the implementation of Council Directive 92/43/EEC of 21 May 1992 on
the conservation of natural habitats and of wild fauna and flora.
The Constitutional Law Committee83 took notice of proposed sections 10, 49 and 52 in the
government bill, relating to criteria for setting up nature reserves, the implementation of the
Council directive on the conversation of wild fauna, and the government’s right to
expropriation of areas defined as reserves. These section of the government bill were relevant
in light of section 15 of the Constitution prescribing that “the property of everyone is
83
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protected. Provisions on the expropriation of property, for public needs and against full
compensation, are laid down by an act”. The Constitutional Law Committee held that section
52 in the government bill, extending the possibility of expropriation of areas defined as
reserves to cover areas included in Natura 2000 was fully in conformity with section 15 (2) of
the Constitution.84
Proposed sections 10 and 49 both cover the prohibition to destroy or otherwise impair the
“living conditions” of, in particular, flying squirrels within the meaning of Council directive
92/43/EEC. The Constitutional Law Committee found both proposals to be fully in
conformity with section 15 (2) of the Constitution. However, the Constitutional Law
Committee noted that the compensation provision laid down in section 53 of the
Environmental Protection Act is problematic where the duty to compensate is not covered in
situations where the requirements are not met in accordance with section 10 of the
Environmental Protection Act to define an area a reserve, but where section 49 still prescribes
a prohibition to destroy or impair the “living conditions” of animals protected under Council
directive 92/43/EEC annex IV. This might lead to an unpleasant condition for the property
holder for example in situations where he/she is denied a building permit due to the
preservation of the “living conditions” of, in particular, flying squirrels. This is according to
the Constitutional Law Committee unsatisfactory in light of the general criteria of limitation
of the fundamental rights. Therefore, the Committee upheld its previous position issued in
1996 where it stated that compensation criteria should be simplified so that the state would
have to compensate fully in situations where the environment protection act causes serious
damage to the property holder.
Positive aspects
The year 2004 brought about some positive changes regarding access to information, public
participation in decision-making and access to justice in environmental matters.
Article 38. Consumer protection
Protection of the consumer in contract law
Legislative initiatives, national case law and practices of national authorities
The Consumer Complaint Board deals with complaints and issues recommendations
concerning disputes involving consumer and housing transactions. During the reporting
period it issued a number of decisions on such complaints.85 For instance, case 03/39/306
(Decided 9 January 2004) was about a consumer’s right to compensation for interruptions in
the functioning of internet broadband (ADSL) service. Finding that there had been such
interruptions on at least six days during a four-month period the Board recommended a
compensation that corresponded to one third of the customer’s monthly payments during the
same period.
The Consumer Ombudsman, in turn, supervises marketing aimed at consumers and the
reasonableness of contract terms used by businesses. The powers of the Consumer
Ombudsman include conducting negotiations with businesses, imposing injuctions and
conditional fines, bringing matters to the attention of the Market Court and reporting matters
to the public prosecutor. During the reporting period the Consumer Ombudsman issued
injunctions and instituted proceedings in the Market Court, inter alia, in cases related to
84
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aggressive marketing by mobile phone operators.86 Negotiations with business were resorted
to in respect of misleading price information by the supermarket chain Lidl.87
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CHAPTER V: CITIZEN’S RIGHTS
Article 39. Right to vote and to stand as a candidate at elections to the European
Parliament
Positive aspects
Voting turnout in the European Parliament elections was 41.1 per cent. Voting turnout rose in
the whole country by 9.7 percentage points compared with the European Parliament elections
1999. Now the number of voters was over 400,000 higher than in 1999.88
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The new Nationality Act (Act No 359 of 2003), effective as of 1 June 2003, allows not only
multiple nationality ('dual nationality') to an increasing extent. It also accepts the possibility
of regaining Finnish citizenship through a declaration to the authorities.
During the first year that the new Nationality Act was in force a total of 3,011 former Finnish
citizens or persons with a former Finnish citizen as a parent submitted a declaration in order
to regain their Finnish citizenship. They represent a total of 78 different countries as regards
their citizenship. The largest number of declarations were submitted by present citizens of the
United States (644), Sweden (590), Canada (350), Australia (291) and Switzerland (277).
2,490 persons of those who submitted a declaration have already acquired Finnish citizenship.
Finnish citizenship was granted to 1,569 former Finnish citizens and 921 persons with a
Finnish citizen or former Finnish citizen as a parent.89
Some negative decisions of the Directorate of Immigration have given rise to appeal
proceedings before the administrative courts. Just recently, the Supreme Administrative Court
handed down some important judgments which clarify several significant questions related to
the interpretation and application of the new Act.90 However, since these judgments were
delivered by the Supreme Administrative Court in December 2004, they will be reported in
more detail in the next year’s country report.
Article 40. Right to vote and to stand as a candidate at municipal elections
Participation of foreigners in public life at local level
Legislative initiatives, national case law and practices of national authorities
Municipal elections were held on 24 October 2004. The total number of persons entitled to
vote was 4.099.864, out of which 4.024.820 were Finnish citizens, 29.634 citizens of other
EU Member States, Iceland or Norway and 45.410 other foreigners entitled to vote. The
voting turnout was 58,6 %. There are no publicly available statistics on the proportion of noncitizens as active voters, candidates or elected municipal councillors.
88
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Section 14, subsection 2 of the Constitution of Finland provides as follows: “Every Finnish
citizen and every foreigner permanently resident in Finland, having attained eighteen years of
age, has the right to vote in municipal elections and municipal referendums, as provided by an
Act. Provisions on the right to otherwise participate in municipal government are laid down
by an Act.” Subsection 3 also provides that “[t]he public authorities shall promote the
opportunities for the individual to participate in societal activity and to influence the decisions
that concern him or her.”
Finland implemented the Council Directive 94/80/EC of 19 December 1994 through a
legislation package which entered into force on 1 January 1996 (Acts No 1641-1650 of 1995).
Section 20 of the Constitution deals with public participation in decision-making in
environmental matters as follows: “The public authorities shall endeavour to guarantee for
everyone the right to a healthy environment and for everyone the possibility to influence the
decisions that concern their own living environment.” – The Environmental Protection Act
(Act No 86 of 2000), which came into force on 1 March 2000, includes provisions giving
effect to Section 20 of the Constitution. Under this Act, individuals have greater opportunity
to influence the decision-making since the right to appeal has been extended. In addition to
the parties involved (applicants for a permit and the party suffering inconveniences),
associations and foundations that promote the protection of the environment, health and
nature or that improve the living environment have the right to appeal. Furthermore, Finland
implemented the 1998 Århus Convention in 2004 (see above Article 37). In addition, a bill
promoting the opportunities for the individuals to participate in water management planning is
currently before Parliament (see above Article 37).
Article 41. Right to good administration
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 42. Right of access to documents
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 43. Ombudsman
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 44. Right to petition
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.

CFR-CDF/RepFI/2004

70

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

Article 45. Freedom of movement and of residence
Right to social assistance for the persons who have exercised their freedom of movement
Legislative initiatives, national case law and practices of national authorities
Under Section 19 of the Constitution of Finland everyone in need has the right to minimum
care and subsistence. This right is implemented by the Act on Social Assistance. According to
this Act all persons staying temporarily in Finland have the right to social assistance in case of
emergency from the Social Authorities of the Municipality of their presence. Social assistance
consists of services and mimimum allowance. There is no requirement of nationality in
national legislation. In principle access to assistance is guaranteed to everyone irrespective of
the legality of his or her stay in the country. However, persons who do not have right to reside
or work in Finland can be expelled despite of having applied for social assistance.
Article 46. Diplomatic and consular protection
No significant developments to be reported during the period under scrutiny.
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CHAPTER VI : JUSTICE
Article 47. Right to an effective remedy and to a fair trial
Access to a court
Legislative initiatives, national case law and practices of national authorities
Supreme Court KKO 2004:6291
Abstract: A bailiff had taken in execution funds from a bank account as a repayment of A’s
debts. The debtor A and a third party, B, appealed against the execution on the grounds that
the funds on the bank account belonged to B, not A. The court of first instance dismissed the
appeal on the basis of Chapter 10, section 1–2 of the Execution Act: the funds taken in
execution had already been paid to the creditor and the appeal was not concerning an error in
the final account. A appealed to the Supreme Court requesting a reversal of the decision of the
first instance court. In A’s view, dismissing an appeal which had been submitted within the
time for appeal was in contradiction with section 21 of the Constitution (protection under the
law and access to court).
According to the Supreme Court’s ruling, the fact that the funds had been paid to the creditor
before the time for appeal had expired had in this case resulted in B losing a legal remedy
through appeal in execution proceedings. The Court regarded such course of action as
improper, considering section 21 of the Constitution. However, the situation could not be
remedied by reversing the decision by which A’s appeal had been dismissed, as payments
submitted to the creditor could not be refunded by a court’s decision in an appeal proceeding.
The legal remedies remaining in B’s case were claim for damages or claim of refund.
Considering this the Supreme Court saw it impertinent to assess in proceedings based on an
appeal in execution proceedings whether the execution had violated the rights of a third party.
One dissenting justice was of the opinion that the application of Chapter 10, section 1–2 of
the Execution Act in this case was in manifest conflict with section 21–1 of the Constitution.
According to section 106 of the Constitution Act, the court shall in such cases give primacy to
the provision in the Constitution. Consequently, the Supreme Court should have reversed the
decision of the first instance court and returned the case to the lower court for a new
consideration.
Supreme Court KKO 2004:11692
Relevant background information: An amendment of the Code of Judicial Procedure was
issued in chapter 26, section 2, in 2003 relating to procedure in the appeals court. The
amendment does not have any effect on the right to appeal per se. The amendment concerned
the procedure in the appeals court, where it can without further review decide the case when
the court of appeal concurs with the judgement as to the correctness and assessment of
evidence and no procedural error has occurred in the court of first instance, and a main
hearing is not needed as prescribed in chapter 26 section 15, which provides: “the Court of
Appeal shall hold a main hearing regardless of whether one has been requested, if a decision
on the matter turns on the credibility of the testimony admitted in the District Court or the
findings of the District Court in an inspection, or on new testimony to be admitted in the
Court of Appeal. In this event, the evidence admitted in the District Court shall be readmitted
and the inspection carried out again in the main hearing, unless there is an impediment for the
91
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same”. The appeals court can on the basis of chapter 26, section 2, of the Code of Judicial
Procedure discontinue the handling of the appeal. The amendment entered into force in
October 2003. Two precedent cases have now been decided by the Supreme Court (KKO
2004: 116 and 117).
Relevant domestic provisions: Chapter 26, sections 2 and 15, of the Code of Judicial
Procedure.
Abstract: The court of first instance had convicted A to a conditional sentence of
imprisonment. The decision was mainly based on oral evidence by the crime victims and a
witness. A contested the charges both in the court of first instance and in his appeal to the
court of appeal. The court of appeal found that, considering the evidence as presented in the
judgment of the first instance court, the statements in A’s appeal did not give cause to doubt
the correctness of the assessment of evidence by the court of first instance. Therefore, there
was no need to hold a main hearing, and the handling of the appeal could be discontinued on
the basis of Chapter 26, section 2, of the Code of Judicial Procedure.
The Supreme Court observed that section 2 was not meant to amend section 15 and the
provisions concerning situations in which the court shall hold a main hearing. The Court ruled
that the credibility of oral evidence cannot be reassessed in written proceedings only. If a first
instance court’s assessment of the credibility of evidence has been contested and the decision
on the matter depends on the credibility of oral evidence admitted in the first instance court, a
court of appeal shall hold a main hearing, regardless of how thoroughly the appellant has
managed to shake the credibility of that assessment. The Supreme Court quashed the decision
of the court of appeal and ordered the court to take the matter up for a new consideration.
Supreme Court KKO 2004:11793
Abstract: A had been sentenced to imprisonment for robbery and B for aiding and abetting
in the robbery. The court of first instance considered that A had not been in full possession of
his mental faculties at the time he committed the robbery. In their appeal to the court of
appeal, A and B contested the charges. A claimed, among other things, that no robbery had in
fact taken place, and B that he had not known in advance about A’s intentions to commit a
robbery. The court of appeal found that, on the basis of the decision of the first instance court
and the appeals, it was clear that there was no need to hold a main hearing on the basis of
Chapter 26, section 15, of the Code of Judicial Procedure, that the decision of the first
instance court was not incorrect, and that there had not been any procedural errors in the
proceedings before the first instance court. On the basis of Chapter 26, section 2, of the Code
of Judicial Procedure, the court of appeal decided to discontinue the handling of the two
appeals.
The Supreme Court ruled that the credibility of oral evidence cannot be reassessed in written
proceedings only. From the judgment of the court of first instance it could be concluded that
the decision on the matter had depended on the credibility of oral evidence. In addition, the
matter was concerning quite an unusual act and it was not easy to assess whether the act
constituted a criminal offence or to decide on the penal sanctions in this case. Therefore, it
could not be regarded as clear that the decision of the first instance court was correct and that
there had been no procedural errors. The Supreme Court concluded that the conditions under
Chapter 26, section 2, of the Code of Judicial Procedure had not been fulfilled and the court
of appeal could not decide to discontinue the handling of the appeals. The Supreme Court
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quashed the decision of the court of appeal and ordered the court to take the matter up for a
new consideration.
Supreme Administrative Court KHO 2003:10294
Abstract: The municipal authorities had drawn up a shore plan that had been approved by the
municipal council. In the shore plan the estate owned by D had been designated as an area for
the construction of holiday homes. The owners of the neighbouring estates appealed against
the municipal council’s decision to the administrative court which revoked the decision as far
as the construction area designated for D’s estate was concerned. The Supreme
Administrative Court dismissed D’s appeal on the basis of section 191–3 of the Land Use and
Building Act which prescribes that only local authorities are entitled to appeal a decision of
the administrative court revoking the local authority’s decision to approve a land use plan or a
building ordinance. If a detailed shore plan has been drawn up by a landowner, however, the
landowner is entitled to appeal the decision of the administrative court. The Supreme
Administrative Court decided the matter by a vote (5–4).
The judges left in the minority referred to sections 6 (equality before the law), 15 (protection
of property), 21 (protection under the law) and 22 (duty of public authorities to guarantee the
observance of basic rights and liberties and human rights) of the Constitution, as well as to
various provisions in the Land Use and Building Act concerning appeal in planning issues.
According to these judges, the quoted provisions show that landowners should be guaranteed
equal rights and equal treatment in planning issues. They noted that the prohibition of appeal
in section 191–3 was an exception to the general rules of appeal, which provide for a
possibility to appeal to the Supreme Administrative Court against a decision of an
administrative court in planning issues. The judges pointed out that when a plan is revoked
with regard to a small restricted area only, it may happen that the area is completely left
outside a land use plan and, for example, construction on the area is not possible in practice.
When the administrative court revokes a part of a plan, it simultaneously takes a stand as to
the interpretation of the Land Use and Building Act and its provisions pertaining to the
matter. If the prohibition of appeal applies in these situations, the landowner cannot have the
decision of the administrative court reviewed by a higher court. Therefore, the judges
suggested a narrow interpretation of section 191–3: the prohibition of appeal should not apply
to a landowner’s appeal in cases where an administrative court has revoked a shore plan with
regard to a small restricted area. Consequently, the Supreme Administrative Court should
have considered D’s appeal.
Reasons for concern
The purpose with the amendment of chapter 26, section 2, of the Code of Judicial Procedure
was to reduce the workload of the overburdened courts of appeal by allowing simplified
procedures in clear cases. During the first year after the amendment, some 25% of the cases
appealed to the courts of appeal have been dismissed on the basis of the new amendment.
However, in practise, it has proven to be difficult to know which cases the court of appeal will
not review under chapter 26, section 2. Furthermore, the practise between various courts of
appeal seems to vary. The procedure under chapter 26, section 2a*, makes no distinction
between civil and criminal cases. The Supreme Court has granted 15 leaves to appeal in cases
that have been taken up a case for further review under chapter 26, section 2, of the Code of
Judicial Procedure.95 The Supreme Court has now issued two precedents on chapter 26,
section 2, clarifying its relation with section 15. These are important cases making it clear
under which conditions the court of appeal can make use the new procedure. From a human
rights point of view, it is important that the new procedure does not interfere with the right to
94
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oral hearings in the appeals court. This again will have consequences on the work load of the
appeals courts. In principle, the new amendment is positive in “clear cases”, but when there is
reason to doubt the credibility of the oral evidence presented at the court of first instance, this
should not be reassessed in a written procedure at the appeals court.
Another factor concerning de facto access to court is the rise of expenses in the judicial
procedures. According to the survey “Law and the citizen 2004”,96 the expenses of judicial
proceedings in civil proceedings has risen with some 30% since 1995. This is mainly due to
increased legal expenses of lawyers and legal advisers. During the last 10 years, the case load
in civil proceedings has decreased to a large extent. The rise of legal expenses might prove to
be problematic in terms of de facto access to justice.
Legal aid / judicial assistance
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
CPT report on Finland.97 The CPT noted that access to lawyer continues to be granted to
persons in police custody only at the beginning of the first formal questioning or occasionally
at the first remand hearing. CPT stressed that steps should be taken to ensure that all persons
detained enjoy effectively the right to a lawyer from the very outset of their deprivation of
liberty as guaranteed in section 10 of the Pre-Trial Investigation Act. CPT expressed concern
that the new instructions on the treatment of apprehended and arrested persons issued by the
Ministry of Interior in January 2003 still authorise police officers to be present during the
consultation between the detained and his lawyer when “there is justified cause to suspect
misuse”. However, a negotiation between the arrested person and his council may be listened
to only in very exceptional cases where there is well-founded reason to suspect abuse.98 CPT
recognized that the right to access to a particular lawyer chosen by the detainee may under
certain circumstances be restricted. Unrestricted access to another independent lawyer must,
however, be guaranteed including the right to consult the lawyer in person. The CPT
delegation heard some complaints that the police had prevented detained persons from freely
choosing their lawyer and being imposed a lawyer ex officio. The Ministry of Interior is,
however, not aware of complaints relating to this matter. Under chapter 2, section 1,
subsection 3, of the Criminal procedure Act, a person is appointed a lawyer ex officio when
the suspect is incapable of defending him/herself, the suspect is under the age of 18 and has
not retained a lawyer unless it is unnecessary, the council selected does not meet the
qualifications for a public defender or otherwise is unable to defend the suspect or there is
some other special reason for the same. The police may, however, not order a certain lawyer
to act as counsel.99
Legislative initiatives, national case law and practices of national authorities
Supreme Court KKO 2003:137100
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Abstract: A was B’s legal counsel in a trial where B, C and D were charged with serious drug
offences. It was claimed that C in a discussion with A had presented threats against B. B had
asked A not to disclose any information about this discussion. The question was whether A,
as B’s legal counsel, had a right to refuse to testify in a pretrial investigation and possible case
against C concerning illegal threats.
According to Chapter 17, section 23–1–4 of the Code of Judicial Procedure, counsel shall not
testify in respect of what the client has entrusted to him/her for the pursuit of the case, unless
the client consents to such testimony. The court of first instance found that the provision may
be interpreted literally, but a more extensive interpretation was also possible. The court
referred to the fair trial provisions in the Constitution and the ECHR and held that the right to
defend oneself through legal assistance of one’s own choosing requires that counsel may
carry out his/her tasks without a fear of having to disclose information which may be contrary
to the interests of the client. It found that as the alleged discussion between A and C was
linked with A being B’s counsel, the information received during the discussion was thus
received while A was pursuing the case. In addition, obliging A to testify without B’s consent
would jeopardize A’s possibilities to continue as B’s counsel and could thus violate B’s right
to defend himself through a legal assistance of his own choosing. The court concluded that A
could not be obliged to testify about the contents of the discussion with C. The court of appeal
agreed with the first instance court.
The Supreme Court took a different view and found that A could not refuse to testify. The
Court adopted a literal interpretation of section 23–1–4. The discussion had taken place at C’s
initiative, and not in order for A to seek information in pursuing B’s case. The Court noted
that there were two separate cases, one concerning the drug offences, the other concerning the
alleged illegal threats. In the latter case, A could not apparently act as B’s counsel, as B was a
party to the case and A would be heard as a witness. Regarding A’s possibilities to act as B’s
counsel in the former case, the Supreme Court held that as the duty to testify does not cover
matters which a client has entrusted to counsel for the pursuit of the case, it would be
unreasonable to consider that the right of a defendant to choose his own counsel would
supersede the duty of counsel to testify in respect of other matters in which the client was
involved one way or another. In its decision, the Supreme Court did not refer to the
Constitution or international human rights provisions.
Insurance Court 8291:2003101
Abstract: A wanted to appeal against a decision by which the State Treasury had granted
him, as a victim of a crime, compensation from state funds for crime damage. The Treasury
had adjusted the compensation as compared to A’s original claim. For the purpose of making
the appeal, A applied for legal aid from a state legal aid office. The legal aid office did not
grant A legal aid on the grounds that the matter was of little importance to the applicant. A
appealed against the decision, and the legal aid office forwarded the matter to the Insurance
Court.
The Insurance Court referred to the Legal Aid Act and noted that when granting legal aid for
legal expenses the applicant’s financial means had to be taken into account. When considering
the appointment of an attorney under the Legal Aid Act, the decisive question is whether the
applicant is able to protect his or her interests properly without assistance. The requirements
set in the ECHR must also be taken into account. The Insurance Court ruled that A’s legal
expenses for the measures already undertaken were to be covered. However, A’s request for
an attorney paid for by the state was rejected. The main issue in the appeal was the amount of
the compensation. In the court’s opinion, this did not include demanding legal and factual
101

VakO 8291: 2003, Judgement of 4 December 2003.

CFR-CDF/RepFI/2004

76

EU NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

questions. Furthermore, A had not presented any cause pertaining to his person on the
grounds of which he would not be able to make the appeal himself
Independence and impartiality
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Concluding observations by the Human Rights Committee on Finland, November2004102
The Committee noted with concern that overt attacks had been made by political authorities,
in particular members of the Government and Parliament on the competence of the judiciary
with a view of interfering in certain judicial decisions. The Committee urged Finland to take
action at the highest level to maintain and uphold the independence of the judiciary and
maintain public trust in the independence of the courts.
At the background of this strongly worded concern by the Human Rights Committee are at
least five instances where government ministers or parliamentary leaders have expressed
public criticism of judicial decisions, or opinions as to how courts should deal with certain
pending cases. In a so-called shadow report submitted to the Human Rights Committee by the
Finnish League for Human Rights, a list of such incidents was given.103
Eur. Ct. H.R. (4th sect.) Pabla Ky v. Finland (Appl. n° 47221/99) judgement of 22 June 2004.
Abstract: The applicant is a limited partnership company, founded in 1986 and based in
Helsinki, which was running a restaurant in Helsinki. The company brought civil proceedings
102

CCPR/CO/82/FIN
(1) 20 December 2002: The Prime Minister, Mr. Paavo Lipponen, criticised during parliamentary
session the so-called Vuotos -judgment by the Supreme Administrative Court not to give licence for
the construction of a hydroelectric plant and reservoir at Vuotos in Finnish Lapland. (See KHO
2002:86, judgment of the Supreme Administrative Court, 19 December 2002 and also Report 2003, p.
51) (2) The Minister of Justice, Mr. Johannes Koskinen, criticised in January 2004, in interviews by the
media a judgment of the Appeal Court (Itä-Suomen hovioikeus) in a case involving a sexual offence,
at a time when leave of appeal could be sought from the Supreme Court. He was of the view that the
Supreme Court should grant leave of appeal, and clearly implied that he expected the Supreme Court to
change the appeal court ruling. (3) In July 2004 the Minister of Justice, Mr. Johannes Koskinen,
criticised two judgments by the Supreme Court in murder cases (KKO 2004:54 and KKO 2004:63,
http://www.finlex.fi/oikeus/index.html) in a TV-interview by the Finnish Broadcasting Company. He
was of the opinion that the sentences pronounced by the Supreme Court were too lenient. - The views
by the Minister of Justice gave rise to a debate in which e.g. the President of the Supreme Court, Mr.
Leif Sévon, criticised the Minister of Justice for intervening the exercise of the judicial powers by
independent courts. (4) In September 2004, the Minister of Justice, Mr. Johannes Koskinen, publicly
commented that the opinion of children must always be sought and listened to in custody disputes. He
also maintained that the views of the children should affect the decisions of the Courts. However, Mr.
Koskinen hastened to stress that he does not want to criticise the Supreme Court in the particular case.
The websites of the Ministry of Justice also put out a press release underscoring that the Minister of
Justice was not giving instructions concerning the exercise of justice in a particular case. -At the time
of these incidents, the Supreme Court had reopened case of returning two Finnish-American brothers to
the United States. Subsequently, the Supreme Court upheld its earlier decision to return the boys to
their father in U.S. (5) The First Deputy Speaker of Parliament, Mr. Markku Koski, also gave in
September 2004 several interviews and arranged one discussion about the application of the Hague
Convention against child abduction at the time when the case was pending before the Supreme Court.
The First Deputy Speaker also underscored the need to take the views of the children into account by
the Supreme Court. After the judgment of the Supreme Court, he maintained that the Supreme Court
had made a wrong decision. - The Minister of Justice and, in particular, the First Deputy Speaker were
heavily criticised by the President of the Supreme Court for interfering judicial affairs and giving rise
to misgivings as to the independence of the courts.
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against the owner of the restaurant premises, after having paid a rental increase to cover
renovation work which was not completed according to plan. The applicant company, relying
on Article 6 (1) of the ECHR, complained that the court of appeal which dealt with a civil
lawsuit where the company was a party was not independent or impartial since one of the lay
judges participating in the adjudication of tenancy cases was a Member of the Finnish
Parliament (M.P.). The European Court of Human Rights noted that there was no indication
that the M.P. was actually, or subjectively, biased against the applicant when sitting in the
Court of Appeal in his case. The only issue was whether, due to his position as a member of
the legislature, his participation cast legitimate doubt on the objective impartiality or
structural impartiality of the court which decided the applicant’s appeal. The Court had no
objection per se to expert lay members participating in the decision-making in a court. The
Court recalled that the M.P. had sat on the Court of Appeal as an expert in tenancy matters
since 1974 and had, in the Finnish Government’s view, accrued considerable experience
valuable in contributing to adjudication in that type of cases. Neither did the Court find that
there was any indication in the applicant’s case that the M.P.’s membership of a particular
political party had any connection or link with any of the parties in the proceedings or the
substance of the case before the Court of Appeal. Nor was there any indication that the M.P.
played any role in respect of the legislation which was in issue in the case. Accordingly, the
M.P. had not exercised any prior legislative, executive or advisory function in respect of the
subject-matter or legal issues before the Court of Appeal for decision in the applicant’s
appeal. The Court was not persuaded that the mere fact that the M.P. was a member of the
legislature at the time when he sat on the applicant’s appeal was sufficient to raise doubts as
to the independence and impartiality of the Court of Appeal. While the applicant relied on the
theory of separation of powers, the principle was not decisive in the abstract. Accordingly, the
European Court of Human Rights found no violation of article 6 (1) of the Convention.
Eur. Ct. H.R. (4th sect.) Puolitaival and Pirttiaho v. Finland (Appl. n°. 54857/00), judgement
of 23 November 2004. Abstract: The applicants were owners of a company called
Konekersantti Oy, which brought several sets of civil proceedings against other commercial
companies. The first set of proceedings, brought against M.R. Ky, concerned a dispute over
the sale of a machine. In those proceedings M.R. Ky was represented at first instance and on
appeal by P.L. who was also a judicial secretary (hovioikeudenviskaali) at the Vaasa Court of
Appeal at the time. In February 1993 the Vaasa Court of Appeal ruled in the applicants’
favour. Another set of proceedings, brought against an investment bank, concerned the bank’s
refusal to grant the applicants’ company a bank guarantee. According to the applicants, this
caused the company to go into liquidation. Their claims were dismissed by the District Court.
The Vaasa Court of Appeal, composed of three judges including P.L., upheld the District
Court’s decision. The applicants unsuccessfully requested leave to appeal to the Supreme
Court on the ground that P.L. had sat on the bench of the Court of Appeal.
The applicants complained that they had not had a fair hearing by an independent and
impartial tribunal by arguing that as one of the judges of the Court of Appeal had represented
an opposing party in earlier proceedings brought by the applicants. The European Court of
Human Rights noted that the two sets of proceedings had overlapped before the Court of
Appeal for two or three months between December 1992 and February 1993. The Court
observed that P.L.’s activities either as counsel or as a judge during that period was limited to
drafting and signing the notice of appeal in the first set of proceedings and that another lawyer
had dealt with the subsequent stages of the proceedings in the Court of Appeal. There was no
indication that P.L. had been active as counsel in the case in the later stages. The Court
concluded also that it was evident that during that period P.L. had not taken part in the second
set of proceedings as a judge. P.L.’s personal involvement in the second set of proceedings as a
judge had not begun until some time after 30 April 1997, i.e. three and a half years after the
period of overlap in question and more than five years after she had signed the notice of appeal.
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The Court concluded therefore that P.L.’s functions as counsel and judge had not overlapped
in time and that the applicants could not have entertained any objectively justified doubts as
to P.L.’s impartiality. Consequently, the Court held, by five votes to two, that there had been
no violation of Article 6-1 of the Convention.
Legislative initiatives, national case law and practices of national authorities
Government Bill (HE 155/2003 vp) on Appeal Procedures in Social Security Matters aims at
strengthening the independence and impartiality of the first instance appeal organ in social
security matters, i.e. the retirement appeals body and the casualty appeals board. An opinion
was sought from the Constitutional Law Committee104 but as the matter was still pending
before Parliament at the end of the period under scrutiny, the outcome will be reported in the
2005 report.
Supreme Administrative Court KHO 2004: 16105
Abstract: A municipal environmental protection committee had granted a permit for a
quarrying project. Some opponents of the project appealed against the decision to the
administrative court. They claimed, among other things, that there was reason to doubt the
impartiality of the chairman of the committee, Z. Before the decision on the permit was made,
Z had been interviewed in the press. In the interview, he had discussed the background of the
quarrying project, its progress so far as well as the requirements for granting or not granting
an environmental permit for this project. In the opponents’ opinion, Z had in fact taken a
positive view of the matter and could be regarded as an adversary to those who opposed the
project. Therefore, he should have been disqualified when the decision on the permit was
taken.
The administrative court referred to the grounds for disqualification of a public official as
prescribed in section 10 of the Administrative Procedure Act. According to section 10–3, the
grounds for disqualification also apply to any person who attends to the matter in a public
authority in a capacity other than that of a public official. In the court’s view, this included
persons elected to a position of trust, that is members of a municipal committee. The
administrative court also referred to Article 6 of the ECHR, the case law of the European
Court of Human Rights as well as the notions of subjective and objective impartiality. The
court noted that when deciding on environmental permits the municipal committee acted on
the basis of the Environmental Protection Act. Issues pertaining to permits concern not only
the rights and interests of the applicant but also those of other persons. Therefore, the court
concluded, the committee made decisions which were comparable to those referred to in the
ECHR. In his interview Z had given his opinion as to how the application for the permit for
quarrying should be decided. The court concluded that Z’s impartiality had been jeopardized
“for some other special reason” as prescribed in section 10–1–6 of the Administrative
Procedure Act.
The Supreme Administrative Court did not agree with the administrative court. It pointed out
that the chairman of an environmental protection committee had a right to inform the media
of important issues pending before the committee. Considering this, there was no reason to
doubt Z’s impartiality on the grounds presented in the decision of the administrative court.
The Supreme Administrative Court quashed the decision of the administrative court and
returned the matter to the lower court for a new consideration. In its decision, the Supreme
Administrative Court did not discuss the distinction between the disqualification of a judge
and that of a person elected to a position of trust. The decision did not include references to
104
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human rights treaties either.
Vantaa Court of First Instance106
Abstract: In a case before the court of first instance, 14 persons were charged with narcotics
offences. Thirteen of them were convicted in the spring of 2004, whereas the trial of one
accused, A, was postponed until the autumn of 2004. The same two judges who had decided
the case in the spring, were to act as judges in A’s case. A objected to this and claimed that
the two judges should be disqualified as they had a preconception of the matter.
The court of first instance referred to the relevant provisions of the Code of Judicial
Procedure and to the decision of the European Court of Human Rights in the case of Rojas
Morales v. Italy (judgment of 16 November 2000). The court noted that in their decision in
the spring the judges had accepted the prosecutor’s claim that A was the leader of the group
formed by the accused and that the other members of the group had taken orders from him.
Considering that the other members of the group had been convicted, the judges had, in the
court’s view, also formed an opinion not only on A’s guilt but also on the crimes A could be
charged with (aggravated narcotics offence, instead of narcotics offence). A had not been
heard before the judges made their decision in the case. With specific reference to the Rojas
Morales case, which dealt with a similar situation, the court concluded that there were
justifiable reasons to doubt the impartiality of the two judges. The decision is final.
Supreme Court KKO 2004:42107
Abstract: An unemployment fund had granted A certain unemployment benefits. It turned
out later that A had in fact been self-employed during that time. At the request of the
unemployment fund, the Insurance Court had cancelled the decisions by which the fund had
granted the benefits. The matter was returned to the unemployment fund for a new
consideration. The fund made a new decision which was not favourable to A. A appealed
against the decision to the Insurance Court. One member of the Insurance Court, B,
participated in the consideration of A’s case on both occasions. A appealed against the latter
decision of the Insurance Court to the Supreme Court on the grounds that there was reason to
doubt B’s impartiality.
The Supreme Court decided the case on the basis of the Code of Judicial Procedure and its
provisions concerning the disqualification of judges, Article 6 of the ECHR and the case law
of the European Court of Human Rights. With reference to the case of Gautrin and Others v.
France (judgment of 20 May 1998, Reports of Judgments and Decisions 1998–III, pp. 1009–
1041) the Supreme Court pointed out that a judge is assumed to fulfil the requirements of
subjective impartiality unless proven otherwise. The Supreme Court ruled that in the absence
of any proof there was no reason to doubt B’s personal impartiality.
B was a lay member of the Insurance Court and had been appointed to the task at the
suggestion of the leading employers’ associations in order to deal with specific cases
pertaining to the Unemployment Security Act. A claimed that B was thus a representative of
A’s adversary and may have acted in the adversary’s interests. The Supreme Court referred,
among other things, to the Langborger case (judgment of 22 June 1989, Publications of the
European Court of Human Rights, Series A, Vol. 155) and pointed out that the fact that a
member of a court is nominated at the suggestion of certain interest groups is not as such
contrary to Article 6 of the ECHR. The Court concluded that B’s participation in the handling
of A’s appeal had not jeopardized the objective impartiality of the proceedings.
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Finally, the Supreme Court ruled that the fact that B had previously dealt with an issue
concerning A did not as such disqualify him from handling A’s later appeal. The Court
referred to the case of Morel v. France (judgment of 6 June 2000, Reports of Judgments and
Decisions 2000–VI, pp. 281–302) and the case of Depiets v. France (judgment of 10 February
2004). It concluded that in A’s case the Insurance Court had dealt with two separate legal
issues and the court’s decision on each case was not based on the same evidence. In the earlier
proceedings, B could have received information about A’s case in general. However, A’s
claim that B had a preconception as to how A’s later appeal should be decided could not be
regarded as objectively justified. The Supreme Court rejected A’s appeal.
Supreme Court KKO 2004:55108
Abstract: A had appealed against the decision of an insurance company concerning her
disability allowance. The appeal board rejected the appeal as well as the Insurance Court, by
its decision of 3 November 1992. A presented new medical reports and appealed against the
decision twice. Both appeals were rejected by the Insurance Court, on 20 October 1995 and
on 13 March 2001. A then requested that the Insurance Court declares all three decisions
void. She based her request on the decision of the European Court of Human Rights of 31
May 2001 (the case of K.P. v. Finland). This case involved A and, among other things, the
Insurance Court’s decisions of November 1992 and October 1995. The European Court of
Human Rights had found a violation of Article 6–1, as the Insurance Court had not
communicated the opinions of the insurance company to A prior to deciding on her appeals.
The Insurance Court rejected A’s request. It pointed out that, in accordance with Article 6–1
of the ECHR, A had been heard prior to the decision of 13 March 2001. In the court’s
opinion, the procedural errors the European Court of Human Rights had found concerning the
first two decisions had no effect with regard to the outcome of the case. The court found no
especially weighty reasons, as prescribed in law, to declare the decisions void.
The Supreme Court took a different view. According to the Court, when a previous decision
is not amended on the basis of new evidence, that decision may affect the new decision in the
case. The first two decisions in A’s case were contrary to law because of procedural errors.
This situation was not remedied by the decision of March 2001, because of the fact that the
two previous decisions may have affected the outcome of the latter decision. The Supreme
Court concluded that there were especially weighty reasons to declare all three decisions void.
The case was returned to the Insurance Court for a new consideration.
Reasons for concern
Independence of the judiciary has been discussed in Finland during 2004. The Human Rights
Committee strongly condemned what it called “overt attacks made by political authorities
(members of parliament and Government) on the competence of the judiciary with a view of
interfering in certain judicial decisions”. The independence of the judiciary is of outmost
importance and should be protected in all circumstances. It is naturally worrying that leading
politicians create the illusion in the eyes of the public that they could interfere in judicial
proceedings.
A survey on Legal Institutions and Access to justice was published in November by the
National Research Institute of Legal Policy “under the heading Law and the Citizen 2004.
This study showed that 1/3 of Finns mistrust the overall judicial system, while 2/3 of Finns
find the judicial system to function relatively well or very well. Compared to other EU
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countries, generally the overall trust in the judiciary is, however, some 20% higher in Finland
compared to other EU countries.109
Reasonable delay in judicial proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Eur. Ct. H.R. (4th sect.) Pitkänen v. Finland (Appl. n° 30508/96) judgement of 9 March 2004.
Abstract: The applicants complained, inter alia, of the excessive length of court proceedings
regarding construction on their land as well as on a neighbouring property. They relied on
Article 6 (1) of the Convention. The applicants complained that the overall duration of their
case before domestic courts and authorities – involving two sets of civil proceedings,
administrative proceedings, land court proceedings and criminal proceedings against witness
A on perjury, and two sets of re-openings - had amounted to almost twelve years. The
criminal proceedings against witness A and the proceedings for having the civil proceedings
re-opened were a prerequisite for the final settlement of the case. The first set of civil
proceedings, which began in 1990, lasted almost five years at three court levels, which
according to the Court might be acceptable under the particular circumstances of the case.
The second set of proceedings lasted almost two and a half years which, however, resulted in
an overall length of civil proceedings exceeding seven years. The Court found that the initial
proceedings could not be separated from those which were partly re-opened by the Supreme
Court in 2000 ending in 2002 with a final settlement between the parties. The Court held that
the overall length of the civil proceedings was excessive and failed to satisfy the reasonable
time requirement. The Court concluded that there had been a violation of Article 6 (1)
regarding the length of the proceedings.
Eur. Ct. H.R. (4th sect.) Kangasluoma v. Finland (Appl. n° 48339/99) judgement of 20
January 2004. Abstract: The applicant complained under Article 6 (1) of the European
Convention of the excessive length of the criminal proceedings against him, which lasted
approximately seven years and four months. The Court recalled that the period to be taken
into account in the assessment of the length of the proceedings starts from the official
notification given to the individual by the competent authority of an allegation that he has
committed a criminal offence. A person is found to be subject to a charge when the
preliminary investigation has been opened. The court considered that, even though the case
was of some complexity, this did not justify the entire length of proceedings noting that the
pre-trial investigation started in December 1990 and the proceedings ended with the Supreme
Court refusing the applicant leave to appeal by its decision of 24 April 1998. The European
Court could not regard the period of time elapsed as reasonable and found a violation of
article 6 (1) of the Convention. The applicant submitted further that he did not have an
effective remedy in respect of the excessive length of the proceedings within the meaning of
article 13 of the Convention. The Court had to determine whether the means available to the
applicant in Finnish law for raising a complaint about the length of the proceedings was
“effective” in the sense of either preventing the alleged violation or its continuation or of
providing adequate redress for any violation that had already occurred. The Court noted that
the government had failed to show how the applicant could obtain relief – either preventive or
compensatory – by having recourse to remedies available according to Finnish law.
Accordingly, there was a violation of article 13 in that the applicant had no domestic remedy
where he could have enforced his right to a hearing within a reasonable time in accordance
with article 6 (1) of the Convention.
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Legislative initiatives, national case law and practices of national authorities
Supreme Court KKO 2004:58110
Abstract: A had imported a used car but had not paid the statutory taxes. The customs
authorities had ordered A to pay the taxes. The court of first instance convicted A for tax
fraud. A admitted that he had not paid the taxes, but claimed that the Finnish legislation
concerning motor vehicle tax was contrary to European Community law and the imposed tax
in his case was too high. In A’s view, as the amount of tax was unclear, it was not possible to
assess whether A was guilty of tax fraud. In another case, the Supreme Administrative Court
had requested from the European Court of Justice a preliminary ruling concerning national
legislation relating to motor vehicle tax. The ECJ gave its ruling while A’s appeal was
pending before the court of appeal. The decision supported A’s claim. In deciding on A’s
appeal, the court of appeal took into account the preliminary ruling by the ECJ. By the time
the appeal court gave its decision, the case against A had been pending for almost four years.
The correct amount of taxes imposed on A had not been determined by that time, despite the
ruling by the ECJ. With reference to the Constitution and the ECHR, the court of appeal ruled
that the case against A had not been decided within a reasonable time as required by the
provisions on the right to a fair trial. It ordered that the charges against A for tax fraud were to
be dropped.
The Supreme Court did not agree with the appeal court. It ruled that the decisive factor was
not the correct amount of tax but the question whether A’s actions fulfilled the essential
elements of tax fraud. In the Court’s opinion they did, and A was convicted for tax fraud.
When discussing the reasonable length of proceedings, the Supreme Court referred to the
Constitution, the ECHR and the decisions of the European Court of Human Rights in the
cases of Kudla v. Poland (judgment of 26 October 2000, Reports of Judgments and Decisions
2000–XI), Pietiläinen v. Finland (judgment of 5 November 2002) and Kangasluoma v.
Finland (judgement of 20 January 2004). The Court pointed out that it is possible to take the
lapse of time into account when deciding on the punishment. However, Finnish law does not
contain any provisions on the basis of which it would be possible to drop charges on the
grounds that the length of proceedings has been unreasonable. The Court admitted that in
some exceptional cases dropping or dismissing charges could be the only effective remedy as
required by Article 13 of the ECHR. However, A’s case was not such an exception.
The Supreme Court agreed that the proceeding had taken a long time (five and a half years by
that time). This was partly due to the actions of the authorities and the question of
determining the correct amount of tax, partly due to A’s own actions. A main hearing at the
court of first instance had been postponed because of A’s absence. In addition, A had himself
claimed that his guilt could not be assessed before the correct amount of tax had been
determined. The Court continued that, when considering the meaning of the length of
proceedings, it had to be kept in mind that A’s actions were undisputed and a conviction was
to be expected. Furthermore, the final amount of tax imposed on A could in this case only be
lower and thus more favourable to A. Considering the circumstances in the case, it could not
be assumed that the length of proceedings would have had especially negative consequences
for A. The Supreme Court concluded that the proceedings had not been prolonged to such an
unreasonable length that A’s sentence should be waived or that it could be mitigated because
of the length of proceedings.
Turku Appels Court (Turun Hovioikeus) 2004:3201111
Abstract: The case concerns claims for damages for issuing credit decisions by the members
of the board of a Bank (Lounais-Suomen Säästöpankki LSP) between the years 1989-1991
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resulting in credit loss for the bank of an amount of (now) 90 million euros. This complicated
case involving separate criminal proceedings has been pending before the Court of First
Instance for 10 ½ years. The defendants held that due to the prolonged court proceedings
concerning claims for damages, the Court of First Instance should reject the claims. The
arguments presented were based on section 21 of the Constitution (right to a fair trial within a
reasonable time) and on article 6 of the European Convention on Human Rights. The deputy
Parliament Ombudsman issued a decision in 2003 stating that the prolonged case might be in
contradiction with section 21 of the Constitution and contrary to article 6 of the ECHR. The
deputy ombudsman held that this is not the result of the actions of the defendants. A
settlement between the parties has been unsuccessful. The plaintiff (now Arsenal SSP) held
that Finnish law does not allow the rejection of a case due to prolonged court proceedings.
The Court of First Instance found that in light of article 13 of the ECHR, the only way the to
avoid a human rights infringement is to end the court proceedings as the conditions for a fair
trial no longer exits. The Appeals Court held that Finnish Law does not include any provision
concerning the ending of court proceedings due to prolonged court proceedings. The Appeals
Court stated that the ECtHR has not in its case law held that court proceedings should be
adjourned due to unreasonably long court proceedings. The Appeals Court referred to the
Supreme Court decision 2004:58 (see above) that that particular case concerned pressing
charges and decision on punishment as is as such not suitable in a civil proceeding. The
Appeal Court held that the plaintiff has the right to have the case death with in a court of law
in accordance with section 21 of the Constitution despite of the fact that the court proceedings
has been unreasonably long. The case was referred back to the Court of First Instance.112
Reasons for concern
In light of the case law noted above, Finnish courts still struggle with unreasonable delays in
court proceedings. Another problematic point is the lack of effective remedy in respect of
excessive length of court proceedings. The means available to obtain relief - preventive or
compensatory – are inadequate in order to fulfil the requirement of effective remedy in cases
of excessively lengthy court proceedings.
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Eur. Ct. H.R. (4th sect.) H.A.L. v. Finland (Appl. n° 38267/97) judgment of 27 January 2004.
Abstract: The applicant complained that article 6 (1) of the ECHR had been violated due to
the unfair proceedings concerning his entitlements to an extended daily sickness allowance.
He was in receipt of sickness benefit for a depressive illness that prevented him from working
and applied for an extension for a further period. His application was turned down. The
authorities had failed to reason adequately why they had disregarded the medical evidence
submitted by his own doctors and had failed to communicate to him the identities and
opinions of the medical expert consulted by the authorities, therefore the applicant being
unable to challenge effectively the assessment of his capacity to work. It was for the applicant
to assess whether the opinions submitted by the medical experts consulted by the Social
Insurance Institution required his comments. The Appellate Board for Social Insurance, as the
last instance of appeal, failed to allow the applicant to challenge effectively the assessment of
his capacity to work. Finding that the applicant was not provided with sufficient information
to enable him to participate fully in the proceedings in question, the European Court of
112
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Human Rights held, unanimously, that there had been a violation of Article 6 (1) of the
Convention.
Eur. Ct. H.R. (4th sect.) Tamminen v. Finland (Appl. n° 40847/98) judgment of 15 June 2004.
Abstract: The applicant complained, under Article 6-1, that the Court of Appeal refused to
hear a witness the applicant had nominated. The Court recalled that in the present case the
Court of Appeal refused to hear the witness on the basis that the applicant had failed properly
to name him as his witness before the main hearing in the District Court. It is apparent,
however that the District Court made no finding itself that the applicant had failed adequately
to bring to their attention his intention to have A.P. questioned as a witness. Its refusal to
order an adjournment in order to allow A.P. to attend was based rather on its assessment that
A.P.’s testimony was not necessary for deciding the issues in the case. The applicant, in his
written submissions, stated that he wished questions to be put to A.P. and specified the
relevance of the testimony which he hoped to adduce. His desire to have A.P. appear was
therefore brought to the attention of the court. It could not be construed as an attempt to call a
totally new witness at the last minute. The Court held unanimously that there had been a
violation of Article 6-1 of the Convention and that the finding of a violation constituted in
itself sufficient just satisfaction for the non-pecuniary damage sustained by the applicant.
Legislative initiatives, national case law and practices of national authorities
A new Government Bill (HE 230/2004 vp) has been presented concerning amendment of the
Act of the Court of First Instance. The proposal concerns the possibility to found sections
within the Court of First Instance on the basis of language in bilingual municipalities in order
to secure that both the Swedish and Finnish speaking populations right to judicial services in
their mother tongue is guaranteed on an equal basis. The Bill has now been sent to the
Parliament for consideration and the outcome will be reported in the 2005 report.
Article 48. Presumption of innocence and rights of defence
Presumption of innocence
Legislative initiatives, national case law and practices of national authorities
Supreme Administrative Court 2003:102.
Abstract: The court of first instance had convicted A to a conditional sentence of
imprisonment for 10 months. The court of appeal agreed with the lower court. The Supreme
Court did not grant A leave to appeal. While the case was pending before the court of appeal,
municipal elections were held and A was elected member of the municipal council. He was
also appointed to several other positions of trust in the municipality. After the Supreme Court
had rejected A’s petition for leave to appeal, the municipal council decided to dismiss A from
the council and from his various positions of trust. According to the Municipal Act, the
council may dismiss a person elected to a position of trust if this person has after the elections
been convicted by a final judgment to imprisonment for a period of at least six months. B,
who had voted for A in the elections, requested that the council’s decision is repealed. B
claimed that those who had voted for A had been aware of the conviction but had nevertheless
regarded A as a suitable person to hold a position of trust in the municipality. The
administrative court agreed with B. The will of the voters as expressed in the elections had to
be respected, and the council could not dismiss A, despite the fact that the judgment had
become final after the elections.
The Supreme Administrative Court quashed the decision of the administrative court. It
referred among other things to Article 6–2 of the ECHR and to the principle that everyone
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charged with a criminal offence shall be presumed innocent until proved guilty according to
law. The decision of the first instance court was not yet final when the elections were held,
and therefore, A had to be regarded as innocent at that time. In the Court’s opinion, there was
no decision on the basis of which the voters could have assessed A’s guilt or innocence,
before the judgment became final. The Court concluded that the council had a right to dismiss
A as A’s conviction became final after A had been elected to the council.
Two members of the Supreme Administrative Court dissented. In their opinion, the provision
of the Municipal Act only applies in case the judgment is both rendered and becomes final
after the elections, not when the judgment is rendered before the elections but becomes final
after the elections. They also pointed out that the provision on the presumption of innocence
could not be interpreted to the detriment of the person concerned, if, as a consequence of that
interpretation, the time within which it was possible to impose administrative sanctions on a
person was extended.
The rules governing the evidence in criminal matters
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Eur. Ct. H.R. (4th sect.) Laukkanen and Manninen v. Finland (Appl. n° 50230/99) judgment
of 3 February 2004.
Abstract: On 10 September 1997, on the evidence of a police officer, the applicants were
found guilty by the Lahti District Court of the unauthorised use of a vehicle. Mr Laukkanen
was sentenced to 60 days’ and Mr Manninen to six months’ imprisonment. The applicants
appealed. They requested an oral hearing in the Court of Appeal or a retrial in the District
Court and sought the disclosure of the identity of the other police officers on the scene and
their attendance to give evidence. In his observations to the Court of Appeal, the public
prosecutor gave the names of the police officers but argued that they should not be called as
witnesses, as their statements contained no information on the unauthorised use of the vehicle.
The applicants complained that they had been unable to defend themselves, as the courts had
refused to require key eyewitnesses to attend and submit themselves for cross-examination.
They further complained of the Court of Appeal’s refusal to hold a hearing or to order a retrial
in the District Court. They relied on Article 6 (1) and Article 6 (3d) of the European
Convention of Human Rights. On 29 September 1998 the Court of Appeal upheld the
applicants’ conviction after noting among other matters that they had failed to state what they
intended to prove by calling the officers concerned. The European Court of Human Rights
noted that although the police officers in respect of whom the applicants had sought witness
summonses were not heard by the Court of Appeal, they were contacted by the public
prosecutor, who questioned them unofficially. The applicants were permitted to reply to the
public prosecutor’s observations, in which the identity of the witnesses and details of his
conversation with them were given. The European Court could not conclude that the
proceedings were not adversarial or that the national courts had exceeded their margin of
appreciation for determining the admissibility of evidence and assessing it. It also noted that
the conviction was based on testimony by a witness who had been heard in the District Court
in the presence of the applicants and had been tendered for cross-examination. The European
Court found that the proceedings as a whole could not be regarded as unfair within the
meaning of Article 6. Accordingly, the Court found no violation of Article 6 (1) and (3 d).
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Legislative initiatives, national case law and practices of national authorities
Supreme Court KKO 24:2004113
Abstract: A was charged for having sold large amounts of goods which had allegedly been
stolen. A denied that the goods had been gained through an offence but did not wish to clarify
how he had obtained them. In A’s opinion, it had not been shown that the goods had been
stolen and therefore he could not be charged with concealment of illegally obtained goods.
In its decision the Supreme Court referred to the Code of Judicial Procedure and quoted also
the decisions of the European Court of Human Rights in the cases of John Murray v. the
United Kingdom (judgment of 8 February 1996, Reports of Judgments and Decisions 1996–I)
and Averill v. the United Kingdom (judgment of 6 June 2000, Reports of Judgments and
Decisions 2000–VI). The Supreme Court pointed out that the right to remain silent lays at the
heart of the right to a fair trial. The accused has no duty to contribute to the clarification of the
case against him or her. The court may consider what effect the accused’s silence has as
evidence, but a conviction cannot be solely or mainly based on the accused’s silence or a
refusal to answer questions. However, the right to remain silent cannot or should not prevent
the accused’s silence, in situations which clearly call for en explanation from him or her, from
being taken into account when assessing the persuasiveness of the evidence adduced by the
prosecution.
The Supreme Court concluded that, considering the evidence as a whole, the possibility had
been excluded that A could have obtained the goods by any other means than through an
offence. A had not presented any evidence against this conclusion, though he would have had
the possibility to do so. The Supreme Court agreed with the lower courts and considered that
A could be charged with the concealment and resale of illegally obtained goods.
The right to freely choose one’s defence counsel
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
See the section on legal aid/legal assistance under article 47 and CPT recommendation on
Finland.
Legislative initiatives, national case law and practices of national authorities
Supreme Court KKO 2004:94114
Abstract: When considering A’s appeal, the court of appeal had ordered A to attend the main
hearing personally under the threat that the case shall otherwise be discontinued. A did not
show up at the main hearing but sent his counsel who could not give any legitimate cause for
A’s absence. On the basis of Chapter 26, section 20–1, of the Code of Judicial Procedure, the
court decided that the case is discontinued. A appealed to the Supreme Court and claimed that
the court of appeal had acted in breach of Article 6–3–c of the ECHR. A had been present at
the main hearing through his counsel. The court’s decision thus violated A’s right to defend
himself through legal assistance. As a court’s decision to discontinue a case is not subject to
appeal, the Supreme Court considered A’s case as an extraordinary appeal.
The Supreme Court discussed, among other things, situations in which the case can be
113

Report No. 630; R2002/366, judgement of 22 March 2004.
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Report No. 2202; R 2003/970, judgement of 1 October 2004.
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considered only when the appellant is present, and those in which the appellant has a right to
defend himself or herself by using legal assistance of his or her own choosing. The Court also
took notice of the decisions of the European Court of Human Rights in the cases of Poitrimol
v. France (judgment of 23 November 1993, Publications of the European Court of Human
Rights, Series A, Vol. 277–A), Lala v. the Netherlands and Pelladoah v. the Netherlands
(judgments of 22 September 1994, Publications of the European Court of Human Rights,
Series A, Vol. 297–A and B), Van Geyseghem v. Belgium (judgment of 21 January 1999,
Reports of Judgments and Decisions 1991–I, pp. 127–156), Van Pelt v. France (judgment of
23 May 2000) and Goedhart v. Belgium (judgment of 20 March 2001). In these cases the
national court had given its decision on the merits despite the absence of the defendant or
appellant, and counsel had not been given the opportunity to appear on the defendant’s or
appellant’s behalf. The decisions were not specifically concerning the discontinuation of a
case.
The Supreme Court pointed out that it did not follow from the wording of Chapter 26, section
20–1, that a case should always be discontinued when the appellant is absent from the main
hearing despite being ordered to attend. The court should consider whether it is justified to
assess some specific questions in the case by hearing the appellant’s counsel only. If it then
turns out that it is not necessary to hear the appellant after all, the case should not be
discontinued though the appellant is absent. However, in A’s case the court of appeal could
not have reassessed A’s guilt without hearing him personally. Therefore, the court’s decision
to discontinue the case on the basis of the Code of Judicial Procedure was correct. The
Supreme Court also ruled that on the basis of the case law of the European Court of Human
Rights it could not be concluded that the possibility to discontinue a case would be contrary to
Article 6–3–c of the ECHR. One concurring justice agreed that a court should have the right
to order an appellant to attend the main hearing personally. However, in his view, placing the
appellant under a threat that the case is discontinued, if the appellant is absent, and
interpreting this order very strictly, may be problematic with regard to the appellant’s rights
of defence.
Accelerated criminal procedures
Legislative initiatives, national case law and practices of national authorities
A working group to revise the criminal procedure has issued a report recommending a new
summary criminal procedure where cases could be decided on the basis of written
declarations provided that both the defendant and complainant consent to such a procedure.
This would require that the defendant would plead guilty. Consent to a “written trial” would
be given during the pre-trial investigation period. The proposed summary criminal procedure
would cover cases where the punishment is a maximum of one year’s deprivation of liberty. A
Bill is currently under preparation to be submitted to the Parliament later this year.115
Article 49. Principles of legality and proportionality of criminal offences and penalties
Legality of criminal offences and penalties
Legislative initiatives, national case law and practices of national authorities
An amendment to the Criminal Code, criminalising the participation in a criminal
organization, entered into force on 1 Fenruary 2004.116 The provision builds upon the
115
116

Source: Ministry of Justice working group 2003:11.
Act No. 1372/2003, inserting a new Section 1a into Chapter 17 of the Criminal Code.
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definitions of existing common crimes but introduces an additional penalty up to two years’
imprisonment in respect of participation in a criminal organization in the commission of such
crimes.
Government Bill (HE 102/2004 vp) for an Act on Juvenile Punishment and Related Acts. A
juvenile punishment can be administered as a substitute for a prison sentence between 4
months and one year. The juvenile sentence includes meetings with a supervisor, performance
of duties helping to build up social abilities, and programmes giving the juvenile guidance
and instruction. In addition, guidance is given to prepare the person for working life unless
this is considered to be difficult to arrange. In the opinion by the Constitutional Law
Committee the bill was considered relevant in respect of Section 8 of the Constitution in
prescribing that “No one shall be found guilty of a criminal offence or be sentenced to a
punishment on the basis of a deed, which has not been determined punishable by an Act at the
time of its commission. The penalty imposed for an offence shall not be more severe than that
provided by an Act at the time of commission of the offence”. This clause entails that the
sentence must be prescribed in an Act of Parliament. The Constitutional Law Committee117
noted that the proposed Act prescribed that the details of the sentence were to be issued at the
implementation stage of the sentence, which did in its view not to a sufficient degree comply
with the constitutional requirement of the sentence being prescribed by an Act of Parliament.
This might pose a problem also in terms of equality between the juvenile offenders. The
Committee held that the actual Act should therefore include the minimum and maximum
hours of service to be preformed by the juvenile offender. Consequently, section 2 of the Act
was made more specific. The Act on Juvenile Punishment will enter into force on 1 January
2005.118
Supreme Court KKO 2004:46119
Relevant domestic provisions and relevant articles of the European Convention on Human
Rights: Chapter 29, section 4 of the Penal Code, ECHR–7
Abstract: The case was concerning a tax violation under Chapter 29, section 4, of the Penal
Code. The question was whether the term “insolvency”, which the provisions refers to, could
be interpreted differently as compared to the interpretation of the same term in other contexts
in the Penal Code, in particular, dishonesty by a debtor under Chapter 39, section 1 of the
Penal Code.
The Supreme Court noted that it is not exceptional in legislation that a term is bound to its
context. It is more problematic if different meanings are given to a term within the framework
of one and the same Act. In the Supreme Court’s opinion, the requirement for accuracy of
penal provisions could not be interpreted so strictly as to completely exclude the possibility of
giving various meanings to a term, when the norms refer to different types of offences and the
interests protected by the penalization of the specific acts are different. The Court was also of
the opinion that it was not contrary to the principle of legality when penal provisions were
clarified and specified through case law. Here the Court referred to the European Court of
Human Rights and the case of C.R. v. the United Kingdom (judgment of 22 November 1995,
Publications of the European Court of Human Rights, Series A, Vol. 335–C).
The Supreme Court concluded that the term “insolvency” in the context of a tax violation
could be interpreted as it had been established in case law, although this interpretation
differed from the interpretation of the same term in the context of dishonesty by a debtor.
117

Opinion by the Constitutional Law Committee 34/2004 vp.
Act No. 1196/2004.
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Supreme Court KKO 2004:109120
Relevant domestic provisions and relevant articles of the European Convention on Human
Rights: Chapter 36, sections 1 and 2 of the Penal Code; sections 26a and 26d of the Copyright
Act; section 8 of the Constitution Act; ECHR–7
Abstract: A had produced empty video cassettes and had also imported raw tape used in the
manufacture of the cassettes. According to the law A should have informed the Finnish
Composers’ Copyright Society of his activities in order for the society to collect the statutory
copyright fees. A had failed to do so, and the question was whether A could be charged with
fraud. The Supreme Court discussed, among other things, the definition of fraud in the Penal
Code and in particular the interpretation of the words “deceive another or take advantage of
an error of another”.
With regard to the manufacture of video cassettes, the Supreme Court ruled that A had
neglected to inform the copyright society, but by doing so he had not led the society believe
something which was not true and had therefore not deceived the copyright society. In
discussing whether A had taken advantage of an error of the copyright society, the Court
referred to the principle of legality which requires a narrow interpretation when considering
whether an act constitutes an offence. The Court pointed out that legal terms, unless
specifically defined in law, should have the same meaning as in common language usage. In
everyday language the word “error” means more than “not being aware”. The Court
concluded that A had not taken advantage of an error of the copyright society and, as far as
the manufacture of video cassettes was concerned, A’s actions did not amount to fraud as
prescribed in the Penal Code. However, the situation was different with regard to the import
of raw tape. A had given false information to the customs authorities by importing the
material as cellophane. Import of raw tape for the manufacture of video cassettes requires that
a notification is made to the copyright society. The goods will not pass the customs unless the
copyright fees have been paid. The Supreme Court concluded that A’s actions amounted to
fraud as far as the import of the raw tape was concerned. The Court also ordered A to pay the
copyright fees for both the video cassettes and the raw tape.
Two justices of the Supreme Court were of the opinion that A could be convicted for fraud
also with regard to the manufacture of video cassettes. In their view, the principle of legality
does not outlaw the gradual clarification of legal provisions through judicial interpretation,
provided that the interpretation is consistent with the purpose of the protection sought by
penal provisions and that the liability to punishment is reasonably forseeable. A’s duty to
inform the copyright society was based on the law and formed an essential part of the system
for the collection of copyright fees. That fact that the copyright society was not aware of A’s
activities because A had neglected his duty to inform the society, could be interpreted to the
effect that A had taken advantage of an error of the society in order to obtain financial benefit.
In the two justices’ opinion, this interpretation was not inconsistent with the purpose of the
protection sought by the penal provisions. It was not in contradiction with the wording of the
provision or common language usage either. In their opinion, the two justices referred to the
decisions of the European Court of Human Rights in the cases of C. R. v. the United Kingdom
(judgment of 22 November 1995, Publications of the European Court of Human Rights,
Series A, No. 335), Cantoni v. France (judgment of 15 November 1996, Reports of
Judgments and Decisions 1996–V) and Başkaya and Okçuoglu v. Turkey (judgment of 8 July
1999, Reports of Judgments and Decisions 1999–IV).
Supreme Administrative Court KHO:2004:15121
Relevant domestic provisions and relevant articles of the European Convention on Human
120
121

Report No. 2468; R2003/650, judgement of 3 November 2004.
Report No. 313;3011/1/02 , judgement of 18 February 2004.
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Rights: Sections 5–2, 7, 8, 22 and 23 of the Act on Real Estate Businesses and Apartment
Rental Agencies (1075/2000), sections 8 and 18 of the Constitution Act, ECHR–7
Abstract: In October 2001, the county administrative board had made a decision not to enter
real estate business X into a specific register for real estate agencies. According to law,
registration is necessary in order for a real estate business to carry out its activities. As
grounds for the refusal, the county administrative board stated that the manager of the real
estate business, Y, could not be considered reliable. The board referred to section 5–2 of the
Act on Real Estate Businesses which prescribes that a manager can be regarded as reliable,
among other things, if he or she has not been sentenced to prison during the past five years by
a judgment that is legally valid. The Act entered into force in March 2001. Y had been
sentenced to prison in 1998 for an embezzlement offence and some other offences. The law
which was in force in 1998 did not contain any provisions, equivalent to those of the new Act,
on the reliability of the manager of a real estate business.
In its decision, the Supreme Administrative Court referred to the principle of legality in
criminal cases as provided for in section 8 of the Constitution Act and Article 7 of the ECHR.
The Court pointed out that although this case did not concern a penalty for a criminal offence
but requirements for registration, the principle of legality in criminal cases was of relevance.
When convicted in 1998, Y could not foresee that a new law would be enacted in 2001
including qualification requirements for a manager of a real estate business. The Court ruled
that taking into account the principle of legality, the assessment of the manager’s reliability as
regards offences committed before the entry into force of the Act on Real Estate Businesses
could not be categorically bound to the time period of five years prescribed in section 5–2 of
the Act. According to the Court, the principle of legality, the constitutional right to work and
the freedom to engage in commercial activity do not as such prevent it that offences
committed before the entry into force of the Act on Real Estate Businesses are taken into
account when assessing the reliability of a manager. Section 5–2 of the Act also provides that
a person cannot be regarded as reliable if that person in his or her previous activities in
general has shown that he or she is clearly unsuitable for the task of a manager. In such
assessment of the matter in its entirety, it is possible to take into account whether a person has
been guilty of a criminal offence, the nature of that offence and the time which has elapsed
after the offence has been committed. In the Court’s opinion, the county administrative board
should not have refused to register real estate business X on the grounds given in its decision.
Without taking a stand on Y’s reliability, the Supreme Administrative Court quashed the
decisions of the administrative court and the county administrative board and returned the
matter to the board for a new consideration.
Article 50. Right not to be tried or punished twice in criminal proceedings for the same
criminal offence
No significant developments to be reported during the period under scrutiny.
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Article 8: Protection of personal data

CHAPTER I: DIGNITY
Article 1: Human dignity
Human dignity is inviolable. It must be
respected and protected.

Article 2: Right to life
1. Everyone has the right to life.
2. No one shall be condemned to the death
penalty, or executed.

Article 3: Right to the integrity of the
person
1. Everyone has the right to respect for his or
her physical and mental integrity.
2. In the fields of medicine and biology, the
following must be respected in particular:
a) the free and informed consent of the person
concerned, according to the procedures laid
down by law,
b) the prohibition of eugenic practices, in
particular those aiming at the selection of
persons,
c) the prohibition on making the human body
and its parts as such a source of financial gain,
d) the prohibition of the reproductive cloning
of human beings.

Article 4: Prohibition of torture and
inhuman or degrading treatment or
punishment
No one shall be subjected to torture or to
inhuman
or
degrading
treatment
or
punishment.

Article 5: Prohibition of slavery and
forced labour
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced
or compulsory labour.
3. Trafficking in human beings is prohibited.

CHAPTER II: FREEDOMS
Article 6: Right to liberty and security
Everyone has the right to liberty and security
of person.

Article 7: Respect for private and family
life
Everyone has the right to respect for his or her
private and family life, home and
communications.

1. Everyone has the right to the protection of
personal data concerning him or her.
2. Such data must be processed fairly for
specified purposes and on the basis of the
consent of the person concerned or some other
legitimate basis laid down by law. Everyone
has the right of access to data which has been
collected concerning him or her, and the right
to have it rectified.

3. Compliance with these rules shall be
subject to control by an independent
authority.
Article 9: Right to marry and right to
found a family
The right to marry and the right to found a
family shall be guaranteed in accordance with
the national laws governing the exercise of
these rights.

Article 10: Freedom
conscience and religion

of

thought,

1. Everyone has the right to freedom of
thought, conscience and religion. This right
includes freedom to change religion or belief
and freedom, either alone or in community
with others and in public or in private, to
manifest religion or belief, in worship,
teaching, practice and observance.
2. The right to conscientious objection is
recognised, in accordance with the national
laws governing the exercise of this right.

Article 11: Freedom of expression and
information
1. Everyone has the right to freedom of
expression. This right shall include freedom to
hold opinions and to receive and impart
information and ideas without interference by
public authority and regardless of frontiers.
2. The freedom and pluralism of the media
shall be respected.

Article 12: Freedom of assembly and of
association
1. Everyone has the right to freedom of
peaceful assembly and to freedom of
association at all levels, in particular in
political, trade union and civic matters, which
implies the right of everyone to form and to
join trade unions for the protection of his or
her interests.
2. Political parties at Union level contribute to
expressing the political will of the citizens of
the Union.
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Article 13: Freedom of the arts and
sciences
The arts and scientific research shall be free of
constraint. Academic freedom shall be
respected.

Article 14: Right to education
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Article 18: Right to asylum
The right to asylum shall be guaranteed with
due respect for the rules of the Geneva
Convention of 28 July 1951 and the Protocol
of 31 January 1967 relating to the status of
refugees and in accordance with the Treaty
establishing the European Community.

1. Everyone has the right to education and to
have access to vocational and continuing
training.
2. This right includes the possibility to receive
free compulsory education.
3. The freedom to found educational
establishments with due respect for democratic
principles and the right of parents to ensure the
education and teaching of their children in
conformity with their religious, philosophical
and pedagogical convictions shall be respected,
in accordance with the national laws governing
the exercise of such freedom and right.

Article 19: Protection in the event of
removal, expulsion or extradition

Article 15: Freedom to choose an
occupation and right to engage in work

Everyone is equal before the law.

1. Everyone has the right to engage in work
and to pursue a freely chosen or accepted
occupation.
2. Every citizen of the Union has the freedom
to seek employment, to work, to exercise the
right of establishment and to provide services
in any Member State.
3. Nationals of third countries who are
authorised to work in the territories of the
Member States are entitled to working
conditions equivalent to those of citizens of the
Union.

Article 16: Freedom to conduct a
business
The freedom to conduct a business in
accordance with Community law and national
laws and practices is recognised.

Article 17: Right to property
1. Everyone has the right to own, use, dispose
of and bequeath his or her lawfully acquired
possessions. No one may be deprived of his or
her possessions, except in the public interest
and in the cases and under the conditions
provided for by law, subject to fair
compensation being paid in good time for their
loss. The use of property may be regulated by
law in so far as is necessary for the general
interest.
2. Intellectual property shall be protected.

1. Collective expulsions are prohibited.
2. No one may be removed, expelled or
extradited to a State where there is a serious
risk that he or she would be subjected to the
death penalty, torture or other inhuman or
degrading treatment or punishment.

CHAPTER III: EQUALITY
Article 20: Equality before the law

Article 21: Non-discrimination
1. Any discrimination based on any ground
such as sex, race, colour, ethnic or social
origin, genetic
features, language, religion or belief, political
or any other opinion, membership of a national
minority, property, birth, disability, age or
sexual orientation shall be prohibited.
2. Within the scope of application of the Treaty
establishing the European Community and of
the Treaty on European Union, and without
prejudice to the special provisions of those
Treaties, any discrimination on grounds of
nationality shall be prohibited.

Article 22: Cultural, religious and
linguistic diversity
The Union shall respect cultural, religious and
linguistic diversity.

Article 23: Equality between men and
women
Equality between men and women must be
ensured in all areas, including employment,
work and pay. The principle of equality shall
not prevent the maintenance or adoption of
measures providing for specific advantages in
favour of the under-represented sex.

Article 24: The rights of the child
1. Children shall have the right to such
protection and care as is necessary for their
well-being. They may express their views
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freely. Such views shall be taken into
consideration on matters which concern them
in accordance with their age and maturity.
2. In all actions relating to children, whether
taken by public authorities or private
institutions, the child's best interests must be a
primary consideration.
3. Every child shall have the right to maintain
on a regular basis a personal relationship and
direct contact with both his or her parents,
unless that is contrary to his or her interests.

Article 30: Protection in the event of
unjustified dismissal
Every worker has the right to protection
against unjustified dismissal, in accordance
with Community law and national laws and
practices.

Article 31: Fair and just working
conditions

The Union recognises and respects the rights
of the elderly to lead a life of dignity and
independence and to participate in social and
cultural life.

1. Every worker has the right to working
conditions which respect his or her health,
safety and dignity.
2. Every worker has the right to limitation of
maximum working hours, to daily and weekly
rest periods and to an annual period of paid
leave.

Article 26: Integration of persons with
disabilities

Article 32: Prohibition of child labour
and protection of young people at work

The Union recognises and respects the right of
persons with disabilities to benefit from
measures
designed
to
ensure
their
independence, social and occupational
integration and participation in the life of the
community.

The employment of children is prohibited. The
minimum age of admission to employment
may not be lower than the minimum schoolleaving age, without prejudice to such rules as
may be more favourable to young people and
except for limited derogations. Young people
admitted to work must have working
conditions appropriate to their age and be
protected against economic exploitation and
any work likely to harm their safety, health or
physical, mental, moral or social development
or to interfere with their education.

Article 25: The rights of the elderly

CHAPTER IV : SOLIDARITY
Article 27 : Workers' right to
information and consultation within the
undertaking
Workers or their representatives must, at the
appropriate levels, be guaranteed information
and consultation in good time in the cases and
under the conditions provided for by
Community law and national laws and
practices.

Article 28: Right
bargaining and action

of

collective

Workers and employers, or their respective
organisations, have, in accordance with
Community law and national laws and
practices, the right to negotiate and conclude
collective agreements at the appropriate levels
and, in cases of conflicts of interest, to take
collective action to defend their interests,
including strike action.

Article 29: Right of access to placement
services
Everyone has the right of access to a free
placement service.

Article 33: Family and professional life
1. The family shall enjoy legal, economic and
social protection.
2. To reconcile family and professional life,
everyone shall have the right to protection
from dismissal for a reason connected with
maternity and the right to paid maternity leave
and to parental leave following the birth or
adoption of a child.

Article 34: Social security and social
assistance
1. The Union recognises and respects the
entitlement to social security benefits and
social services providing protection in cases
such as maternity, illness, industrial accidents,
dependency or old age, and in the case of loss
of employment, in accordance with the rules
laid down by Community law and national
laws and practices.
2. Everyone residing and moving legally
within the European Union is entitled to social
security benefits and social advantages in
accordance with Community law and national
laws and practices.

CFR-CDF/RepFI/2004

REPORT ON FINLAND IN 2004

95

3. In order to combat social exclusion and
poverty, the Union recognises and respects the
right to social and housing assistance so as to
ensure a decent existence for all those who
lack sufficient
resources, in accordance with the rules laid
down by Community law and national laws
and practices.

Article 40: Right to vote and to stand as
a candidate at municipal elections

Article 35: Health care

Article 41: Right to good administration

Everyone has the right of access to preventive
health care and the right to benefit from
medical treatment under the conditions
established by national laws and practices. A
high level of human health protection shall be
ensured in the definition and implementation
of all Union policies and activities.

A high level of environmental protection and
the improvement of the quality of the
environment must be integrated into the
policies of the Union and ensured in
accordance with the principle of sustainable
development.

1. Every person has the right to have his or her
affairs handled impartially, fairly and within a
reasonable time by the institutions and bodies
of the Union.
2. This right includes:
a) the right of every person to be heard, before
any individual measure which would affect
him or her
adversely is taken;
b) the right of every person to have access to
his or her file, while respecting the legitimate
interests of
confidentiality and of professional and
business secrecy;
c) the obligation of the administration to give
reasons for its decisions.
3. Every person has the right to have the
Community make good any damage caused by
its institutions or by its servants in the
performance of their duties, in accordance with
the general principles common to the laws of
the Member States.
4. Every person may write to the institutions of
the Union in one of the languages of the
Treaties and must have an answer in the same
language.

Article 38: Consumer protection

Article 42: Right of access to documents

Union policies shall ensure a high level of
consumer protection.

Any citizen of the Union, and any natural or
legal person residing or having its registered
office in a Member State, has a right of access
to European Parliament, Council and
Commission documents.

Article 36: Access to services of general
economic interest
The Union recognises and respects access to
services of general economic interest as
provided for in national laws and practices, in
accordance with the Treaty establishing the
European Community, in order to promote the
social and territorial cohesion of the Union.

Article 37: Environmental protection

CHAPTER V: CITIZENS' RIGHTS
Article 39: Right to vote and to stand as
a candidate at elections to the European
Parliament
1. Every citizen of the Union has the right to
vote and to stand as a candidate at elections to
the European Parliament in the Member State
in which he or she resides, under the same
conditions as nationals of that State.
2. Members of the European Parliament shall
be elected by direct universal suffrage in a free
and secret ballot.

Every citizen of the Union has the right to vote
and to stand as a candidate at municipal
elections in the Member State in which he or
she resides under the same conditions as
nationals of that State.

Article 43: Ombudsman
Any citizen of the Union and any natural or
legal person residing or having its registered
office in a Member State has the right to refer
to the Ombudsman of the Union cases of
maladministration in the activities of the
Community institutions or bodies, with the
exception of the Court of Justice and the Court
of First Instance acting in their judicial role.

Article 44: Right to petition
Any citizen of the Union and any natural or
legal person residing or having its registered
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office in a Member State has the right to
petition the European Parliament.

Article 45
Freedom of movement and of residence
1. Every citizen of the Union has the right to
move and reside freely within the territory of
the Member States.
2. Freedom of movement and residence may be
granted, in accordance with the Treaty
establishing the European Community, to
nationals of third countries legally resident in
the territory of a Member State.

Article 46: Diplomatic and consular
protection
Every citizen of the Union shall, in the
territory of a third country in which the
Member State of which he or she is a national
is not represented, be entitled to protection by
the diplomatic or consular authorities of any
Member State, on the same conditions as the
nationals of that Member State.

CHAPTER VI : JUSTICE
Article 47 : Right to an effective remedy
and to a fair trial
Everyone whose rights and freedoms
guaranteed by the law of the Union are
heavier penalty be imposed than that which
was applicable at the time the criminal offence
was committed. If, subsequent to the
commission of a criminal offence, the law
provides for a lighter penalty, that penalty shall
be applicable.
2. This Article shall not prejudice the trial and
punishment of any person for any act or
omission
which, at the time when it was committed, was
criminal according to the general principles
recognised by the community of nations.
3. The severity of penalties must not be
disproportionate to the criminal offence.

Article 50: Right not to be tried or
punished twice in criminal proceedings
for the same criminal offence
No one shall be liable to be tried or punished
again in criminal proceedings for an offence
for which he or she has already been finally
acquitted or convicted within the Union in
accordance with the law.

violated has the right to an effective remedy
before a tribunal in compliance with the
conditions laid down in this Article. Everyone
is entitled to a fair and public hearing within a
reasonable time by an independent and
impartial tribunal previously established by
law. Everyone shall have the possibility of
being advised, defended and represented.
Legal aid shall be made available to those who
lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.

Article 48: Presumption of innocence
and right of defence
1. Everyone who has been charged shall be
presumed innocent until proved guilty
according to law.
2. Respect for the rights of the defence of
anyone who has been charged shall be
guaranteed.

Article 49: Principles of legality and
proportionality of criminal offences and
penalties
1. No one shall be held guilty of any criminal
offence on account of any act or omission
which did not constitute a criminal offence
under national law or international law at the
time when it was committed. Nor shall a

CHAPTER
PROVISIONS

VII:

GENERAL

Article 51: Scope
1. The provisions of this Charter are addressed
to the institutions and bodies of the Union with
due regard for the principle of subsidiarity and
to the Member States only when they are
implementing Union law. They shall therefore
respect the rights, observe the principles and
promote the application thereof in accordance
with their respective powers.
2. This Charter does not establish any new
power or task for the Community or the Union,
or modify powers and tasks defined by the
Treaties.

Article 52: Scope of guaranteed rights
1. Any limitation on the exercise of the rights
and freedoms recognised by this Charter must
be provided for by law and respect the essence
of those rights and freedoms. Subject to the
principle of proportionality, limitations may be
made only if they are necessary and genuinely
meet objectives of general interest recognised
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by the Union or the need to protect the rights
2. Rights recognised by this Charter which are
based on the Community Treaties or the Treaty
on European Union shall be exercised under
the conditions and within the limits defined by
those Treaties.
3. In so far as this Charter contains rights
which correspond to rights guaranteed by the
Convention for the Protection of Human
Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the
same as those laid down by the said
Convention. This provision shall not prevent
Union law providing more extensive
protection.

Article 53: Level of protection
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and freedoms of others.
their respective fields of application, by Union
law and international law and by international
agreements to which the Union, the
Community or all the Member States are party,
including the European Convention for the
Protection of Human Rights and Fundamental
Freedoms, and by the Member States'
constitutions.

Article 54: Prohibition of abuse of rights
Nothing in this Charter shall be interpreted as
implying any right to engage in any activity or
to perform any act aimed at the destruction of
any of the rights and freedoms recognised in
this Charter or at their limitation to a greater
extent than is provided for herein.

Nothing in this Charter shall be interpreted as
restricting or adversely affecting human rights
and fundamental freedoms as recognised, in
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