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CHAPTER I : DIGNITY
Article 1. Human Dignity
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
No international body on the protection of human rights issued negative observation on the
Czech Republic as to the insufficient protection of human dignity.
Legislative initiatives, national case law and practices of national authorities
The Czech Republic proclaims respect of human dignity on the constitutional level in Art. 10
Section 1 of the Charter of Fundamental Rights and Freedoms1 which states, „Everybody is
entitled to protection of his or her human dignity, personal integrity, good reputation, and his
or her name“.
On January 1st, 2004, the new Law on Responsibility of Juvenile for Criminal Offences and
Juvenile Justice has entered into effect. Its Sec. 24(2) provides that human dignity must not be
degraded by the exercise of penal measures under this law.
Article 2. Right to life
Euthanasia (active and passive, assisted suicide)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny the Czech Republic has not been found in violation with Art.
2 of the European Convention on Human Rights and Fundamental Freedoms (further ECHR)
neither has the UN Committee on Human Rights raised negative observations due to lack of
respect of Art. 6 of the International Covenant on Civil and Political Rights. No other
international body on the protection of human rights issued negative concluding on the Czech
Republic as to the insufficient protection of right to life.
Legislative initiatives, national case law and practices of national authorities
During 2004, the draft new penal code has been under discussion in the Chamber of Deputies
of the Parliament. It includes also the definition of crime „killing on request“. The proposed
draft of the new penal code does not exempt euthanasia from punishment, it only provides for
privileged penalisation of killing a person on his or her own request, in comparison with
crime of murder. Act of euthanasia presumed in the above said prepared draft covers cases of
requested voluntary euthanasia. It does not distinguish between active and passive euthanasia.
The prepared draft does not cover cases of medical treatment when there is no consent of the
patient.
Proposed explicit incorporation of act of euthanasia into draft penal code does not cover
situations when a doctor gives a patient suffering from incurable disease an increasing amount
of drugs against pain, that however shorten patients life. Such a treatment is legal, if required,
and does not fall under scope of euthanasia. Such acts of a doctor are considered to be
performed lege artis.
1
Úst. zákon č. 2/ 1993 Sb. Listina základných práv a svobod (Const. Law No. 2/ 1993 Coll., Charter of
Fundamental Rights and Freedoms).
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Positive aspects
The Constitutional Court of the Czech Republic adopted the important judgment of 20 August
2004,2 which stressed the priority of the protection of the life of child over the rights of
parents who refused, due to their religious conviction, to give consent to the life saving
medical treatment (application of blood transfusion). In this situation, the parental consent
was replaced by the preliminary measure issued by the District court in Karviná, approved
later by the decision of the Regional court in Ostrava. The Constitutional Court examined
thoroughly the conflicting rights of the child and of the parents under both the constitutional
Charter of Fundamental Rights and Freedoms and international human rights treaties binding
upon the Czech Republic. It ruled on the basis of proportionality in favour of limitation of
parental rights, as this limitation was necessary in a democratic society for the protection of
health and life of minor child.
Rules regarding the engagement of security forces (use of firearms)
Legislative initiatives, national case law and practices of national authorities
Law No. 436/2003, amending the Law on Prison Guard and Justice Guard,3 has introduced,
from January 1st, 2004, into Sec. 18, par. 3 the new obligation for members of the Prison
Guard. Before using a firearm, an intervening member is obliged to invite the target person to
desist form a wrongful act and to warn him of the use of firearm. An invitation with warning
may only be waived in case of the threat to life or health of the Guard member or of another
person, when an intervention is urgent.
As of January 1st, 2004, the Law No. 228/2003, amending the Law on arms and ammunition,4
has entered into effect. It provides for a stricter regulation of persons dealing with
ammunition and explosives, including the pyrotechnic exploration.
The fight against the trafficking in human beings (including the use of technical means to
prohibit the illegal crossing of borders)
Legislative initiatives, national case law and practices of national authorities
The Czech Government has approved (in 2003) and implemented (in 2004) the National
Strategy of Struggle against Trafficking in Human Beings for the Purpose of Sexual
Exploitation in the Czech Republic. This is the first comprehensive document on trafficking
in human beings adopted at the governmental level. It includes a report on the situation in the
Czech Republic and an Action Plan in the form of a list of measures to be taken in this field.
Domestic violence (especially as exercised against women)
Legislative initiatives, national case law and practices of national authorities
Law No. 91/2004, amending the Penal Code, has introduced, as of June 1st, 2004, the new
Sec. 215a, making a special punishable offence „maltreatment of a person living in common
with a perpetrator in an apartment or house“.5 Generally, such a maltreatment is punishable up
2

Constitutional Court, case No. III. US 459/03, judgment of 20 August 2004.
Zákon č. 436/2003 Sb., kterým se mění zákon č. 555/1992 Sb., o Vězeňské službě a justiční stráži
České republiky, ve znění pozdějších předpisů [Law No. 436/2003 Coll., amending Law No. 555/1992
Coll., on Prison Guard and Justice Guard of the Czech Republic, as amended by later acts].
4
Zákon č. 228/2003 Sb., kterým se mění zákon č. 119/2000 Sb., o zbraních a střelivu [Law No.
228/2003 Coll., amending Law No. 119/2000 Coll., on Arms and Ammunition].
5
Zákon č. 91/2004 Sb., kterým se mění zákon č. 140/1961 Sb., trestní zákon, ve znění pozdější
předpisů [Law No. 91/2004 Coll., amending Law No. 140/1961, Penal Code, as amended by later acts].
3
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to 3 years of imprisonment. In the qualified (more severe) forms of this offence, the convicted
person may be liable to the punishment up to 8 years of imprisonment. According to this
amendment to the Penal Code, in general aggravating circumstances (Sec. 34), it has been
included the circumstance that the crime is committed upon a close person, a person younger
18 years, a pregnant woman, an ill or disabled person or a person of higher age.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
A certain improvement of the protection of life can be seen in the law No. 422/2004,
amending the Law on Public Health, in order to make possible anonymous childbirth.6
According to the new Sec. 67b, par. 20, a woman having a permanent residence on the
territory of the Czech Republic, who gave birth to a child and asked in a written form for
concealment of her identity, is entitled to a special protection of her personal data, unless
there is a presumption of paternality in respect of her husband. A disclosure of the concealed
data may only be allowed by the judicial decision.
Positive aspects
During the period under scrutiny the Czech Republic has ratified the Second Optional
Protocol to ICCPR concerning the Abolition of the Death Penalty7 and the Protocol No. 13 to
ECHR, concerning the absolute abolition of the Death Penalty.
Article 3. Right to the integrity of the person
Breaches of the right to the integrity of the person (general)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found to be in violation by
the Eur. Ct. H.R. (Art. 3 ECHR) or other international control body for breaches of the
individual’s right to the integrity.
Reasons for concern
Cases of forced sterilisations of Roma women were reported by national and international
NGOs. The Ministry of Health does not have any evidence in support of allegations. The
cases are now being investigated by the NGOs and the Public Protector of Rights (Czech
Ombudsman).
Rights of the patients
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The CPT published its Report to the Czech Government on the visit to the Czech Republic,8
where it expressed its concern about the situation of patients at the Opava Psychiatric
6

Zákon č. 422/2004 Sb., kterým se mění zákon č. 20/1966 Sb., o péči o zdraví lidu, ve znění
pozdějších předpisů [Law No. 422/2004 Coll., amending Law No. 20/1966 Coll., on the care of public
health, as amended by later acts].
7
Sdělení MZV č. 100/2004 Sb.m.s. [Notice of the Ministry of Foreign Affairs No. 100/2004
Coll.Int.Treaties].
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Hospital and the Ostravice Social Welfare Home. The CPT recommends that steps be taken as
a matter of priority to ensure that all residents at Ostravice are provided adequate
psychological and occupational therapeutic activities, according to their mental capacity and
physical mobility. Resort to physical restraint (straps, straight jackets, etc.) shall only very
rarely be justified and must always be either expressly ordered by a doctor or immediately
brought to the attention of a doctor. Further, it recommends that specific registers of the use of
physical restraint be set up at those institutions. The CPT recommends that cage-beds be
immediately withdrawn from service and that net-beds cease to be used as a tool for
managing patients in a state of agitation as soon as possible.
Legislative initiatives, national case law and practices of national authorities
Law No. 156/2004 amending the Law on Public Health9 has introduced the statutory
regulations of the National Health Registers. The purpose of the Registers is following up the
patients with selected serious diseases, evaluation of diagnostic and medical care, following
up development, reasons and consequences of such diseases and statistic data processing of
medical character. The Registers has been established in 2001 but they have included also
sensitive personal data without sufficient legal basis. The Ministry of Health wanted to
prescribe details on collecting and processing of such data by its regulation. However, this
became subject of debate from the point of view of conformity with the Law on Protection of
Personal Data and the Council of Europe Convention No. 108. Finally, the new regulation has
been done by the above Law and does not allow collecting of data on ethnic origin of patients.
Positive aspects
Following to the above mentioned Report of the CPT, the Ministry of Health and the Ministry
of Labour and Social Affairs took measures in order to ensure that the medical and social
welfare institutions under their respective control withdraw cage-beds from service and
restrict the use of net-beds.
Reasons for concern
There are still some remaining problems concerning restrictions on the patients’ rights by the
health care institutions, referring to by-laws and methodical instructions. It concerns mainly
the limited access of the patient to his/her medical documentation. The old Law on Public
Health Care10 does not provide for the explicit right of access to medical documentation.
According to Sec. 67b, par. 12 of this law, the patient has only the right to receive all
information collected in his/her medical documentation. He or she must not have information
concerning other persons. The interpretation by the Ministry of Health allows only the
information of patients by medical doctors, but restrict the direct access to medical
documentation. Other persons, including relatives, may only be informed with the patient’s
consent. However, after the death of the patient, the access to medical documentation is often
denied to his/her relatives. This interpretation of the Ministry shared with the most doctors
seems to be in contradiction with the general provisions of the Civil Code.

8

Report to the Czech Government on the visit to the Czech Republic carried out by the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, CPT/Inf
(2004)4, Strasbourg, 12 March 2004, par. 123, 125 and 128.
9
Zákon č. 156/2004 Sb., kterým se mění zákon č. 20/1966 Sb., o péči o zdraví lidu, ve znění
pozdějších předpisů [Law No. 156/2004 Coll., amending Law No. 20/1966 Coll., on the care of public
health, as amended by later acts].
10
Zákon č. 20/1966 Sb., o péči o zdraví lidu, ve znění pozdějších předpisů [Law No. 20/1966 Coll., on
the care of public health, as amended by later acts].
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Protection of persons in medical research.
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In its Report to the Czech Government on the visit to the Czech Republic the CPT took note
that no biomedical research was being carried out on involuntary patients. The delegation was
informed that research activities had to be approved by the National Health Institute.
However, the CPT requested for information the precise procedures concerning biomedical
research projects followed at Opava Psychiatric Hospital and in other mental health care
institutions in the Czech Republic.11
Article 4. Prohibition of torture and inhuman or degrading treatment or punishment
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found to be in a violation
by the European Court of Human Rights of Article 3 of the ECHR or by any other
international organ of violation of prohibition of torture, inhuman or degrading treatment or
punishment. Moreover no complaint concerning Article 3 was considered by the Eur. Ct. H.R.
during the period under scrutiny. Similarly, no communication was considered by the
Committee against Torture or Human Rights Committee concerning article 7 of the CCPR.
The Committee against Torture considered the third periodic report of the Czech Republic
(CAT/C/60/Add.1) at its 594th and 597th meetings, held on 4 and 5 May 2004
(CAT/C/SR.594 and 597), and adopted several conclusions and recommendations
(CAT/C/CR/32/2).
The main concerns and recommendations of the Committee can be summarized as follows:
(a) Absence of an effective, reliable and independent complaint system to undertake
prompt and impartial investigations into all allegations of ill-treatment or torture by
the police or other public officials, including allegations of racially motivated
violence by non-State actors, in particular any that have resulted in deaths, and to
punish the offenders;
(b) The persistent occurrence of acts of violence against the Roma and the alleged
reluctance on the part of the police to provide adequate protection and to investigate
such crimes, despite efforts made by the State party to counter such acts;
(c) The lack of explicit legal guarantees of the rights of all persons deprived of liberty
to have access to a lawyer, and to notify their next of kin from the very outset of their
custody;
(d) The amendments to the law on the right to asylum which amplified the grounds
for rejecting asylum requests and allows for the detention of persons in the process of
being removed to be held in aliens' detention centres for a period of up to 180 days; as
well as the restrictive nature of the conditions in these centres which are comparable
to those in prisons;

11

Cf. CPT Report, op. cit., par. 119.
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(e) The fact that remand prisoners and those serving life sentences cannot work and
are left idle without adequate activities.
The Committee for the Prevention of Torture visited the Czech Republic from 21 to 30
April 2002. Its report was published after a request of the Czech Republic on 12 March 2004
(CPT/Inf (2004) 4). The report will be quoted throughout the text.
Conditions of detention and external supervision of the places of detention
Penal institutions
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The CAT expressed its concerns in the above mentioned report on the following:
(a) The fact that minors are not kept separately from adults in all situations of
detention;
(b) The fact that remand prisoners and those serving life sentences cannot work and
are left idle without adequate activities;
(c) The occurrence of inter-prisoner violence and the lack of statistical data that may
provide a breakdown by relevant indicators to facilitate determination of the root
causes and the design of strategies to prevent and reduce such occurrences;
The CPT expressed its concerns in the above mentioned report on the following:
“The delegation received from various sources, including from prisoners who had formerly
been held at Valdice Prison, a number of serious allegations of physical ill-treatment by the
staff of this establishment. Such allegations concerned slaps, kicks, punches, and baton blows
inflicted on inmates once they had been restrained, as well as other forms of disproportionate
use of force. In addition, in all the establishments visited, the CPT's delegation received
allegations of verbal abuse, including insults of an ethnic and racial character; Russianspeaking and Roma prisoners seemed to be particularly exposed to such treatment. Furher
lack of availability of outdoor physical activities for all prisoners was mentioned by the CPT.”
Legislative initiatives, national case law and practices of national authorities
On 13 September 2004 the Czech Republic signed the Optional Protocol to the Convention
against Torture and is in a process of preparing for its ratification. For these reasons an
amendment to the Law on Public Protector of Rights12 was drafted. Under this amendment the
Ombudsman should be able to carry out random inspections of all places where freedom of
persons is restricted. The Bill is currently considered by the Chamber of Deputies of the
Parliament.
On 14 January 2004 an amendment to the Act on Serving Prison Terms13 was promulgated.
This amendment defines conditions in prison in accordance with the standards required and
12

Zákon č. 349/1999 Sb. o Veřejném ochránci práv [Law No. 349/1999 Coll. on the Public Protector
of Rights]
13
Zákon č. 52/2004 Sb. kterým se mění zákon č. 169/1999 Sb., o výkonu trestu odnětí svobody a o
změně některých souvisejících zákonů, ve znění pozdějších předpisů, a některé další zákony. [The
amendment to the Act on Serving Prison Terms (Act No. 52/2004 Coll.), and certain related acts]

CFR-CDF/RepCZ/2004

REPORT ON CZECH REPUBLIC IN 2004

21

offer greater protection to detainees in general. The new law allows less discretionary power
for the prison staff as concerns for example time limit for visits or forbids monitoring of the
telephone calls when the prisoner talks to his lawyer etc.
Positive aspects
It has been reported that so called “special regime” for exceptional dangerous detainees and
prisoners was abolished. Such a regime that was criticized by the Czech Helsinki Committee
was illegal as it was not regulated by any law. The regime consisted of regular (app. once a
month) transfer of such persons between a couple of prisons and their solitary confinement.
Because of the constant transfers those persons were not able to work, have individual
programs of treatment and no possibility of positive evaluation of their behaviour. Another
fact that was of a concern is that according to the Czech Helsinki Committee under such
regime were kept only foreigners. Yet, details of that regime are not available as it was and
still is kept in secret and the state authorities are refusing to give information about it.
Reasons for concern
NGOs (especially The Czech Helsinki Committee) reported several incidents of ill-treatment
of prisoners amounting to inhuman or degrading treatment. However during the year no
member of a prison staff was even charged with committing a violent act against prisoners.
The Czech Helsinki Committee reports also many cases of inter-prisoner violence (including
rape) that were not dealt with adequately by the prison staff. The main reason of concern
reported by the Czech Helsinki Committee is that prisoners that make such allegations are
separated from the alleged perpetrators, however that only for a while (couple of month) and
then they are returned to the same part of the prison where they meet the prisoners they
accused.
Institutions for the detention of persons with a mental disability
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The CPT expressed its particular concern about the frequent use of net- and cage-beds at
Opava Psychiatric Hospital and the Ostravice Social Welfare Home that it visited. “The CPT
has made clear that they are not an appropriate means of dealing with patients or residents in
a state of agitation; it has recommended that cage-beds be immediately withdrawn from
service and that net-beds cease to be used as a tool for managing such persons as soon as
possible. Similarly, more suitable means than net-beds can be found to ensure the safety of
persons with impaired mobility or nocturnal disorders.”
Legislative initiatives, national case law and practices of national authorities
The use of cage-beds and net-beds was much debated both by the experts and by the general
public during the year under scrutiny. The Czech Health Minister Jozef Kubinyi banned the
use of cage-beds in all establishments under the Ministry of Health (psychiatric hospitals etc.)
on 13 July 2004.
As far as concerns the establishments under the Ministry of Labour and Social Affairs cagebeds are still used but an amendment to an Act on Social Security14 was drafted. The
amendment should limit the use of cage-beds only to situations that pose an immediate danger
14

Zákon č. 100/1998 Sb. o sociálním zabezpečení. [Law No. 100/1998 Coll., on Social Security]
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to life of persons and only for a period strictly necessary. The amendment is currently
considered by the Chamber of Deputies of the Parliament.
Centres for the detention of foreigners
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The CPT expressed many concerns about the situation in the Bálková Detention Centre for
Foreign Nationals: “The CPT's delegation heard a number of allegations of physical illtreatment of detainees by staff at the Bálková Detention Centre for Foreign Nationals. One
such allegation was confirmed by the Director of the establishment and the Czech authorities
in their letter of 26 July 2002. Shortly before the CPT’s visit, a police officer had hit a
woman, who as a result, sustained a nose fracture and a haematoma on her left cheek. The
CPT’s delegation was informed that the police officer in question had subsequently been
dismissed.
Further, many allegations of verbal abuse, frequently of a racist nature, were received
at Bálková. The information gathered by the delegation indicated that staff/detainee relations
were strained (cf. also paragraph 50).”
“Current legislation provides for two different types of detention regime, a "lenient" and
a “strict" one. In principle, foreign nationals are detained under the "lenient" regime, unless
the police consider that there are grounds for them to be placed under the "strict" regime.
However, the CPT’s delegation found that at the time of the visit, the majority (i.e. 152) of
foreign nationals held at Bálková were subject to a "strict" regime. In practice, all single men
were placed in the "strict" regime. Under this regime, detainees were locked up in their cells
for 23 hours per day and were offered nothing which remotely resembled a programme of
activities. … The CPT recommends that the Czech authorities review as a matter of urgency
the detention regime at Bálková (as well as in other establishments of this kind), in the light
of the preceding remarks.”
Legislative initiatives, national case law and practices of national authorities
On 1 January 2004 the amendment to the Foreigners Act15 came into effect. It removed the
provision whereby foreigners whose identity cannot be established are placed in a section
with a strict regime in the detention centre.
Fight against the impunity of persons guilty of acts of torture (Convention against torture
(1984), Article 5)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The lack of independent and external control of the Police in the Czech Republic and the lack
of an effective, reliable and independent complaint system to undertake prompt and impartial
investigations into all allegations of ill-treatment or torture by the police or other public
officials is a constant matter of concern to international human rights bodies: see CAT
(CAT/C/CR/32/2), HRC (CCPR/CO/72/CZE), CERD (CERD/C/63/CO/4), CPT
(CPT/Inf (2004) 4), ECRI (CRI (2004) 22) etc.

15

Zákon č. 222/2003 Sb. kterým se mění zákon č. 326/1999 Sb., o pobytu cizinců na území České
republiky [Law No. 222/2003 Coll., amending Law No. 326/1999 Coll., on Stay of Foreigners in the
Czech Republic]
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Legislative initiatives, national case law and practices of national authorities
Persons who wish to lodge a complaint against a police officer in the Czech Republic can
address a complaint to a Control and Complaints Department of the Police of the Czech
Republic. Such a body is not an independent organ and does not allow for an impartial
investigation as required by Article 12 and 13 of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment or to the established case-law of the
Eur. Ct. H. R. on Article 3 of the ECHR concerning effective investigation to allegations of
ill-treatment.
In practice this body relies on the facts as presented by their colleague policemen and rarely
finds that the complaint is substantiated. According to the statistics of the Control and
Complaints Department of the Police from 5725 complaints in the year 2003 only 698 were
found as substantiated16.
Criminal charges are dealt with by the Inspectorate of the Minister of Interior which is a body
that is composed of former police officers and falls under the same ministry as the Police.
Therefore its impartiality is also questionable. Only when the Inspectorate finds that a
criminal act might have been committed and they found that the act was committed by a
concrete person they charge that person and the case is referred to a state attorney that
continues the investigation. Therefore the first stage of criminal proceedings that is usually
crucial as concerns securing of evidence is pursued by the Inspectorate and not a state
attorney, which would be an independent body. However in practice the Inspectorate often
transfers the charges/complaints to the Control and Complaints Department of the Police for
investigation. Such a practice is of a particular concern to the requirements of effective
investigation as the allegations are handled by an incompetent organ and also investigation is
further delayed, which again might be crucial for securing evidence.
Reasons for concern
The Czech Republic continues to be without an effective investigation system concerning
allegation of ill-treatment by law-enforcement officials and has no external control of police.
As a result the police officers are often not held accountable for their acts of ill-treatment.
Behaviour of security forces (including during demonstrations)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The CPT report stated that: “In the course of the visit, the delegation received a number of
allegations of ill-treatment by the police. Although most of the allegations concerned brutality
at the time of or immediately following apprehension (allegations of being punched, kicked or
struck with different objects), a significant proportion of them related to ill-treatment during
police questioning and, more particularly, during interrogation by officers of the criminal
police. Generally, it would appear that Roma, foreign nationals and juveniles are particularly
vulnerable. Most of the allegations received pre-dated the delegation's visit by at least several
months and any marks which might have been caused by the kinds of ill-treatment alleged
would almost certainly have healed in the meantime. However, in a few cases, medical
information gathered revealed injuries which were consistent with the allegations made.”
The CPT also recommended to adopt a set of basic safeguards against ill-treatment: All
persons deprived of their liberty by the police, for whatever reason, to be granted the right to
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notify a close relative or third party of their choice of their situation as from the very outset of
their deprivation of liberty, have the right to access to a lawyer and right of access to a doctor.
Legislative initiatives, national case law and practices of national authorities
The actual scope of ill-treatment by the security forces is hard to determine because of the
lack of external control mechanisms of the police mentioned above. However from various
NGOs and other sources there are indications that ill-treatment by police is much more
widespread than is officially acknowledged.
The basic safeguards recommended by the CPT are not covered by the Czech legislation.
According to the Law No 283/1991 Coll., on the Police Force of the Czech Republic17 the
mentioned safeguards are observed only under some circumstances.
Generally speaking, the Czech Police Force Act does not correspond to international
standards (see comments on Article 6) and therefore does not sufficiently protect persons
from ill-treatment by police.
The right to legal assistance is incorporated in Article 37 para. 2 of the Charter of
Fundamental Rights and Freedoms that is a part of the Czech constitutional order: “Everybody
has the right to legal assistance in proceedings held before courts, other organs of the State,
or public administration organs from the beginning of such proceedings.” However, such a
right is not further projected into special laws and, as a result, is not often observed.
The right of persons deprived of their liberty by police to see a doctor is not included in Police
Act and therefore such persons do not have always access to a doctor. Such persons are
brought before a doctor only in special circumstances (if they are injured or under the
influence of alcohol, drugs, or other intoxicants) and that not to a doctor of their choosing.
Article 5. Prohibition of slavery and forced labour
Fight against the prostitution of others (general)
Legislative initiatives, national case law and practices of national authorities
The Ministry of Interior has prepared a draft law on the regulation of prostitution (as an
independent profession under certain conditions). This proposal has been discussed within the
legislative bodies of the Government but not yet in the Parliament. It has not yet been decided
whether the Czech Republic should denounce of or withdraw from the 1949 Convention for
the Suppression of the Traffic in Persons and of the Expoitation of Prostitution of Others.
Trafficking in human beings (in particular for sexual exploitation purposes)
Legislative initiatives, national case law and practices of national authorities
Law No. 537/2004 amending Penal Code18 has introduced in sec. 232a the new crime of
trafficking in human beings. This amendment made punishable offense all forms of criminal
participation which aim at using a person under 18 years of age for the purpose of sexual
intercourse or other forms of sexual abuse, slavery or servitude, forced labour or other forms
of exploitation.
17

Zákon č. 283/1991 Sb. o Policii České republiky. [Law No. 283/1991 Coll., on the Police Force of
the Czech Republic]
18
Zákon č. 537/2004 Sb., kterým se mění zákon č. 140/1961 Sb., trestní zákon, ve znění pozdějších
předpisů [Law No. 537/2004 Coll., amending Law No. 140/1961 Coll., Penal Code, as amended].
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The struggle against traficking in human beings has been enhance by adoption of Law No.
539/2004, amending Criminal Procedure Code, in order to implement the European Arrest
Warrant.19
The Czech Government has approved (in 2003) and implemented (in 2004) the National
Strategy of Struggle against Trafficking in Human Beings for the Purpose of Sexual
Exploitation in the Czech Republic. This is the first comprehensive document on trafficking
in human beings adopted at the governmental level. It includes a report on the situation in the
Czech Republic and an Action Plan in the form of a list of measures to be taken in this field.
Good practices
The Institute for Criminology and Social Prevention implemented in 2003-2004 - as a
framework of the international project „Response of the criminal justice to the trafficking in
women - a research on the trafficking in women in the Czech Republic. It is a part of the UN
sponsored „Global Programme against Trafficking in Human Beings“, which reviews a
possible implementation of requirements set up in the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime. In this framework, the Czech
authorities have verified the „Model of the Support to and Protection of the Victims of
Trafficking in Human Beings“. At the experimental stage (until May 2004), a participation in
the Model has been open for women who declared with reasons that they became victims of
trafficking for the purpose of sexual exploitation. The Model makes distinction between
Czech nationals and aliens. The Model provides three-fold program for the foreign victims of
trafficking in human beings. At the first phase, any victim is given one month of basic crisis
intervention and psycho-social assistance, including an exit visa for 40 days. After this period
a victim may decide whether she will co-operate with the law enforcement organs or will
choose a voluntary repatriation. In case of co-operation, the victim may apply for and will be
granted of a visa allowing to remain in the State’s territory up to 3 months. If necessary, such
a visa is renewable according to the ongoing criminal proceedings. Once completed, the
victim is offered a possibility of a voluntary repatriation. At the third phase, the victim be
granted upon her request, in appropriate cases, a permanent residence for humanitarian
reasons.20
Reasons for concern
In spite of the positive developments in the assistance to victims of trafficking in human
beings, there is still a problem concerning social welfare of such persons who lack financial
resources. However, there is a solution applicable by analogy to persons enjoying a temporary
protection of aliens. The Ministry of Interior covers costs of medical assistance. The Ministry
of Labour and Social Affairs is required to prepare an adequate legislative measures to ensure
social assistance to victims of trafficking. In the meantime, the Ministry ensures the assistance
by way of grants from its budget.21

19

Zákon č. 539/2004 Sb., kterým se mění zákon č. 141/1961 Sb., o trestním řízení soudním (trestní řád)
ve znění pozdějších předpisů [Law No. 539/2004 Coll., amending Law No. 141/1961 Coll., Criminal
Procedure Code, as amended by later laws].
20
Cf. Zpráva o stavu lidských práv v České republice v roce 2003 (předložená vládním zmocněncem
pro lidská práva) [Report on the situation of human rights in the Czech Republic in 2003 (by the
Governmental Commissioner for Human Rights)], p. 80-81.
21
Ibid., p. 81.
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Protection of the child (fight against child labour – especially with purposes of sexual
exploitation or child pornography - and fight against the sexual tourism involving children)
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny, criminal law protection of the child has been reinforced by
amendent to Penal Code (new sec. 232a on Trafficking in human beings). Additionally, Law
No. 436/200422 has amended Sec. 11 (2) of the Labour Code, according to which labour of
natural persons until the age 15 years or from 15 years of age up to the completion of
compulsory school education shall be forbidden. The prohibition also includes child work in
the family business. Such persons may only exercise artistic, cultural, advertising or sport
activities under certain conditions.
Exploitation of undocumented workers
Legislative initiatives, national case law and practices of national authorities
Law No. 436/200423 has amended Law on the Stay of Foreigners to the effect that Labour
offices shall be obliged to notify immediately the police of employment of foreign workers
without a permission to stay or in other irregular situations. In the exercise of control over
stay of foreigners, police, acting in cooperation with labour offices, is entitled to enter the
premises of the employers.
There are no official numbers of undocumented or illegally residing workers. Most of them
are nationals of Ukraine and other East European countries. The risk of exploitation of such
undocumented workers is high.

22

Zákon č. 436/2004 Sb., kterým se mění některé zákony v souvislosti s přijetím zákona o
zaměstnanosti [Law No. 436/2004 Coll., amending certain acts in connection with adoption of the Law
on Employment]
23
Ibid.
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CHAPTER II : FREEDOMS
Article 6. Right to liberty and security
Pre-trial detention
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found to be in a violation
by the Eur. Ct. H.R. of Article 5 of ECHR. Similarly, no communication was considered by
the Human Rights Committee concerning article 9 of the CCPR.
Legislative initiatives, national case law and practices of national authorities
The Ministry of Justice has issued its Regulation No. 177/2004 amending the Rules of
detention.24 There was no other significant development during the period under scrutiny.
Detention following a criminal conviction (including the alternatives to the deprivation of
liberty and the conditions for the access to release on parole)
Legislative initiatives, national case law and practices of national authorities
The Ministry of Justice has issued its Regulation No. 178/2004 amending the Rules of serving
imprisonment sentences.25 There was no other significant development during the period
under scrutiny.
Deprivation of liberty for persons with a mental disability
Legislative initiatives, national case law and practices of national authorities
(see under Article 4)
Deprivation of liberty for foreigners (in order to prevent their unauthorised entry on the
territory with a view to their removal, including their extradition)
Legislative initiatives, national case law and practices of national authorities
Law No. 539/2004 has brought amendments to the Criminal Procedure Code,26 in particular as
to mutual legal assistance in criminal matters, including detention with a view of extradition,
and to implement the European Arrest Warrant.

24

Vyhláška Ministerstva spravedlnosti č. 177/2004 Sb., kterou se mění vyhl. č. 109/1994 Sb., kterou se
vydává řád výkonu vazby.
25
Vyhláška Ministerstva spravedlnosti č. 178/2004 Sb., kterou se mění vyhl. č. 345/1999 Sb., kterou se
vydává řád výkonu trestu odnětí svobody.
26

Zákon č. 539/2004 Sb., kterým se mění zákon č. 141/1961 Sb., trestní řád.
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Other relevant developments
Reasons for concern
There continue to be provisions in the Law No 283/1991 Coll., on the Police Force of the
Czech Republic27 that allow policemen to apprehend a person for up to 24 hours without any
review by a state attorney or a judge. Reasons for such an apprehension are listed in Sec. 14
of the Act. The reasons are too broad and some of them do not correspond to Article 5 of the
ECHR and therefore there can be cases when a person’s right to liberty is violated. Frequent
are cases when the police apprehend a person under Sec. 14 letter d)28 of the Law but there is
no intention of bringing the person before a competent authority. Such a practice may amount,
under certain circumstances, to a violation Article 5 of the ECHR according to the established
case-law of the Eur. Ct. H.R.
Article 7. Respect for private and family life
Private life
Criminal investigations and the use of special or particular methods of inquiry or research
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic was not found to be in violation of its
international commitments by the Eur. Ct. H. R. (Article 8 of the ECHR) or by other
international human rights body.
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny, Law No. 284/2004,29 amending Law No. 61/1996 on
Measures against Laundering of the Proceeds from Crime, was adopted in order to implement
Directives 91/308/EEC and 2001/97/EC. The new Law has extended, inter alia, the scope of
transanctions and persons under obligation to identify and to report data on any suspicious
transaction. The most controversial issue seems to be the inclusion of lawyers (avocats)
among persons having such a reporting obligation.
Law No. 52/200430 and Regulation of the Ministry of Justice No. 377/200431 brought to the
Prison Guard a power to use phone tapping of prisoners, except for calls between prisoners
and their defence counsels.

27

Zákon č. 283/1991 Sb. o Policii České republiky [Law No. 283/1991 Coll., on the Police Force of the
Czech Republic].
28
If a person is caught while commiting a misdemenaour and there is a well-founded concern that
he/she will continue in the wrongdoing or will thwart the investigation.
29
Zákon č. 284/2004 Sb., kterým se mění zák. č. 61/1996 Sb., o některých opatřeních proti legalizaci
výnosů z trestné činnosti [Law No. 284/2004 Coll., amending Law No. 61/1996 Coll.].
30
Zákon č. 52/2004 Sb., kterým se mění zák. č. 169/1999 Sb., o výkonu trestu odnětí svobody [Law
No. 52/2004 Coll., amending Law No. 169/1999 Coll., on serving penalty of imprisonment].
31
Vyhláška MS č. 377/2004 Sb., kterou se mění vyhláška č. 109/1994 Sb., kterou vydává řád výkonu
vazby [Regulation No. 377/2004 Coll., amending regulation No. 109/1994 on the Rules of detention].
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Intelligence and security services
Legislative initiatives, national case law and practices of national authorities
Law No. 53/2004 has amended Law No. 153/1994 on Intelligence services of the Czech
Republic in order to enable the intelligence services to have direct access to several official
registers (inhabitans, identity cards, passports, motor vehicles, drivers and personal numbers).
Controls imposed on potential candidates in employment (in particular security checks with
regard to applicants for “sensitive positions”)
Legislative initiatives, national case law and practices of national authorities
The Law No. 361/2003, on Civil Service of Members of Security Forces,32 which will take
effect as of 1 January 2005, provides for various qualification criteria, such as security
clearance (by reference to the special law) or health, personality and physical qualification,
verified by psychological screening.
Right to the protection of family life and right of the public to have access to information
Legislative initiatives, national case law and practices of national authorities
(see under Article 8)
As regards important case law of national courts relating to personal data protection, the case
of one well-known Czech actress whose name appeared in the files of the former security
service (secret police, the StB) may be mentioned. She has won a law suit arguing that she
was not a collaborator of the former security service, which was confirmed by the court. The
court, however, refused to order the deletion of her name from the files claiming that this is
not possible according to the Act on the Access to Files Created by the Activity of the Former
Security Service.33 Therefore, the actress filed an appeal and the appeal court decided in her
favour, supporting its conclusion directly by the Charter of Fundamental Rights and Freedoms
(the Czech constitutional bill of rights). The court ordered the deletion of her name from the
on-line version of the files. It is not technically possible to delete the name from their printed
version, however.
Voluntary termination of pregnancy
Legislative initiatives, national case law and practices of national authorities
During the scrutiny period there were no new significant amendments to the laws. The
Parliament discussed a very controversial parliamentary legislative initiative submitted by a
small group of conservative deputies, which aimed to repeal the Law on Artificial Abortion34.
It was proposed that artificial abortion be criminalized and allowed only in the context of a
medical intervention when the mother’s life is endangered. The proposal was rejected by a
large majority in the Chamber of deputies.

32

Zákon č. 361/2003 Sb., o služebním poměru příslušníků bezpečnostních sborů, ve znění pozdějších
předpisů [Law No. 361/2003 Coll., as amended by later laws]
33
Zákon č. 140/1996 Sb., o zpřístupnění svazků vzniklých činností bývalé Státní bezpečnosti, v
platném znění [Law No. 140/1996 Coll., as amended].
34
Zák. ČNR č. 66/1986 Sb., o umělém přerušení těhotenství (Law No. 66/1986 Coll. of Laws, Law on

Artificial Abortion)
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Family life
Protection of family life (in general, developments in family law)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic has not been found by the Eur. Ct. H.R. to be in violation of Article 8
ECHR during the period under scrutiny. The Eur. Ct. H.R. delivered judgment in the case of
Voleský v. The Czech Republic35, where Mr. Voleský, who was divorced and was in an
argument with his ex-wife about seeing his son, alleged that the delays in the proceedings had
adversely affected his right to respect for his family life and complained that the authorities
had not taken sufficient steps to enforce his right of access to his son in the face of opposition
from the mother.
Yet, the “Court found that the authorities could not be deemed to have failed to take coercive
or preparatory measures to re-establish contact between the applicant and his son. It
considered that, in the exceptional circumstances of the case, the overriding interests of the
child had prevented the authorities from going beyond what had been done since coercive
measures might have been counter-productive.”
Removal of a child from the family
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court has decided to cancel three provisions of the Law 109/2002 on
Institutional custody or protective custody [sec. 5(1), 8(4), 41(2)].36 The provisions at issue
made it possible for the s.-c. Diagnostic institute to remove and place a child into a
contractual family, although the Law neither defined “contractual family”, nor regulated
rights and obligations of such a child and his natural parents. Moreover, the placement of a
child in the contractual family could have been done by the Diagnostic institute without a
judicial decision or control. The Constitutional Court found the legal provisions in
contradiction, inter alia, with the rights to personal integrity, privacy and protection of
family.37
Reasons for concern
Help to children in difficult situations comes predominantly by placing the children to care
institutions. As a consequence, a disproportionably high number of children are placed into
care institutions. Twelve NGOs formed a coalition “Children belong to a family” when they
claim that preventive mechanisms and family consultancy is insufficient in the Czech
Republic. As a consequence social problems and crisis situation of a family are solved by
placing children into care intuitions. According to the Coalition about 20,000 children are
currently living in care institutions in the Czech Republic.

35

Eur. Ct. H.R. (2nd sect.), Voleský v. the Czech Republic (Appl. No. 63627/00) judgment of 29 June
2004 (final on 10 November 2004).
36
Zákon č. 109/2002 Sb., o výkonu ústavní výchovy nebo ochranné výchovy ve školských zařízeních a
o preventivně výchovné péči ve školských zařízeních [Law No. 109/2002 Coll., on Institutional
custody or protective custody in school facilities].
37
Constitutional Court, Plenary Judgment, 30 June 2004, published under No. 476/2004 Coll.
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The right to family reunification
Legislative initiatives, national case law and practices of national authorities
Under Sec. 13 of the Law on Asylum, members of the immediate family of the asylum holder
may be granted an asylum for the purpose of family reunification. During the scrutiny period
there were no new significant amendments to the laws on Asylum and on the Stay of Aliens.
Private and family life in the context of the expulsion of foreigners
Legislative initiatives, national case law and practices of national authorities
During the scrutiny period there were no new significant amendments to the laws on Asylum
and on the Stay of Aliens. The practise of local Aliens Police departments in giving
permanent residence to foreigners married to Czech citizens who have been issued
administrative expulsion varies widely. They are either granted permanent residence, or
tolerance status, or nothing.
Article 8. Protection of personal data
Independent control authority (evolution of its powers, competences)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic was not found to be in violation of its
international commitments by the Eur. Ct. H. R. (Article 8 of the ECHR) or by other
international human rights body.
Legislative initiatives, national case law and practices of national authorities
The Office for Personal Data Protection38 gained a new competence, i.e. supervisory power
over compliance with the Act on Several Services of Information Society39 in relation to
distribution of commercial information by means of electronic mail. This distribution is
permissible only in cases when the client has given a provable prior consent to this usage of
her or his electronic contact and has a “clear and obvious possibility” of refusing such a
consent in a simple, free of charge fashion or at the charge of the natural or legal person using
the contact for purposes of distributing commercial information. This refusal must be possible
even when sending every individual piece of information. Otherwise it is prohibited to
distribute unsolicited commercial information via electronic means. The Act also stipulates
several formal preconditions of lawful distribution of commercial information in this way.
Supervision over compliance with all these rules is vested in the competence of the Office for
Personal Data Protection.40

38

Established under Zákon č. 101/2000 Sb., o ochraně osobních údajů a o změně některých zákonů, v
platném znění [Law No. 101/2000 Coll., on the Protection of Personal Data and on Amendment of
Several Acts, as amended].
39
Zákon č. 480/2004 Sb., o některých službách informační společnosti a o změně některých zákonů
(zákon o některých službách informační společnosti) [Law No. 480/2004 Coll., on Several Services of
Information Society and on Amendment of Several Acts (Act on Several Services of Information
Society)].
40
§ 10(1) lit. a) in connection with § 7 of the Law No. 480/2004 Coll.
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One further competence was vested in the Office for Personal Data Protection by the
amendment41 to the Act on Records of Inhabitants.42 Thus, the Office solves administrative
offences of legal persons and natural persons who conduct business activities, of unauthorized
management of the birth certificate number or unauthorized utilization of the birth certificate
number.43
Positive aspects
The official of the Office for Personal Data Protection observes an increased number of
questions relating to the protection of personal data not only from private individuals but also
public authorities. Both public and private institutions seem to be more informed in the sphere
of personal data protection and pay more attention to be in compliance with the relevant
legislative rules.44
Good practices
A new possibility for the public to get into contact with the Office for Personal Data
Protection and ask questions has been created during 2004 in the form of the so-called
“Discussion Forum”. The forum is being opened at pre-set dates (announced during press
conferences of the Office) and deals with topical issues. First fora occurred on 9th April and
18th June 2004 when experts of the Office were responding to the coming questions and
examined the problem of the new regulation of birth certificate numbers. The Office promises
to organise at least 4 such fora annually and considers further possibilities of how to use them
(e.g. on-line round tables).45
Protection of personal data (in general, right of access to data, to have them rectified and right
to a remedy)
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In 2004, the Czech Republic was not found to be in violation of its international commitments
by the Eur. Ct. H. R. (Article 8 of the ECHR) or by other international human rights body.
Legislative initiatives, national case law and practices of national authorities
The Act on the Protection of Personal Data underwent significant amendments in 2004 in
order to reflect the Community and international law46 yet more fully and to adjust the
legislation according to the knowledge obtained in the course of practice of the Office for
Personal Data Protection.
The amendment by the Law No. 439/2004 Coll., which was the most substantial one,
contained in particular the following changes. The amended Act declares that it complies with
the Community and international law. Several terms in the Act, such as the definition of the
41

Law No. 53/2004 Coll.
Zákon č. 133/2000 Sb., o evidenci obyvatel a rodných číslech a o změně některých zákonů (zákon o
evidenci obyvatel), v platném znění [Law No. 133/2000 Coll., on Records of Inhabitants and Birth
Certificate Numbers and on Amendment of Several Other Acts (Act on Records of Inhabitants)].
43
§ 17e of the Law No. 133/2000 Coll., as amended.
44
Source: Discussion with Mgr. Hejlík, the Office for Personal Data Protection.
45
Source: Information Bulletin No. 2/2004, pp. 5 and 6, available at www.uoou.cz.
46
Directive 95/46/EC of the European Parliament and of the Council on the protection of individuals
with regard to the processing of personal data and on the free movement of such data and the
Convention No. 108 for the protection of individuals with regard to automatic processing of personal
data.
42
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“personal datum” and “sensitive datum” have been modified and made more precise (e.g. any
biometric or genetic data have been included in the definition of the sensitive datum), while
several other definitions have been added. Importantly, conditions containing exceptions from
the application of several provisions of the Act on the Protection of Personal Data (duties and
rights of controllers and processors of data) no longer relate to special activities of specific
bodies enumerated in the Act. On the contrary, the amended Act now states that the particular
provisions do not apply when processing personal data necessary for the performance of
duties of the controller set out in special Acts for safeguarding aims enumerated in the Act,
for instance security and defence of the Czech Republic, public order and internal security,
prevention, search for and investigation of criminal activity and prosecution of criminal acts,
significant economical interest of the Czech Republic or the European Union, etc.47
Therefore, any controller processing personal data in the enumerated areas can perform the
processing using the exception from the particular provisions of the Act.
The amendment also modified and made more precise duties of controllers and processors.
For instance, under the previous legislation, they had been under obligation to process “true
and accurate” data and verify their truth and accuracy. In accordance with the 95/46/EC
Directive, the amendment has modified this obligation and establishes the duty to process
only accurate data and actualise them if necessary.48 A new obligation for controllers or
processors of data is the duty to elaborate and document technical-organisational measures
with regard to safeguarding the protection of personal data in accordance with law.49 The
former regulation, which only stipulated the necessity of taking measures for the protection of
the data, appeared to be insufficient in the practice.
Exceptions concerning processing of sensitive personal data without the consent of the person
in question have been extended to cover all exceptions enabled by the Directive 95/46/EC.50
The amendment also modified the information duty on the part of the controller in case that
the person to whom the data relate asks for information with regard to processing of his or her
personal data. The controller is obliged to provide the information without undue delay and
this information must include the purpose of the processing; information on personal data, or
their categories, which are processed, including all accessible information on their source;
information on the character of the processing; and on the recipient, or categories of recipients
of the data. The controller is also entitled to require an adequate payment for the provision of
the information, which, however, must not exceed necessary costs of the provision.51
As regards the right of the person to have data relating to him or her rectified, the Act now
provides that each person to who the personal datum relates can, if he or she finds that the
controller or processor processes his or her personal data in contravention of the protection of
his or her private or personal life or in contravention of the act, require the controller´s or
processor´s explanation and request the change of the situation. If the controller or processor
does not fulfil the request, the person in question can turn to the Office for Personal Data
Protection (he or she can also turn there directly without first complaining to the controller or
processor). If personality rights sphere has been violated, the person can use the Civil
Code´s52 venue of protection of one´s personality rights, and, in case of property harm, can
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§ 3(6) of the Law for the Protection of Personal Data, as amended.
§ 5(1) lit. c) of the Act for the Protection of Personal Data, as amended.
49
§ 13(2) of the Act for the Protection of Personal Data, as amended.
50
§ 9 of the Act for the Protection of Personal Data, as amended.
51
§ 12 of the Act for the Protection of Personal Data, as amended.
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Zákon č. 40/1964 Sb., občanský zákoník, v platném znění [Law No. 40/1964 Coll., Civil Code, as
amended].
48

CFR-CDF/RepCZ/2004

34

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

sue for damages under the Civil Code or Commercial Code.53 The same applies to persons
who have gathered personal data without legal justification.54
There is also a new regulation of transfer of data to other countries, which has been necessary
due to the entry of the Czech Republic into the European Union. Thus, the movement of data
within the European Union cannot be hindered and there is no necessity of the leave by the
Office for Personal Data Protection for the transfer. Also, no leave is necessary in case of
transfer of data to countries – parties to the Convention No. 108 or when the organ of the
European Union decides on the transfer of the data. With regard to other countries, controllers
must ask the Office for a leave, except for cases specified in special Acts, and at least one of
preconditions set out in the particular provision of the Act must be proven by the controller.55
Another important and positive change relating to the protection of personal data concerns the
Act on Banks.56 Since 2002, banks were obliged to collect and process data about persons,
including sensitive data relating to natural persons, for the purposes of bank transactions, in
order to enable realisation of bank transactions without disproportionate legal and material
risks for the bank.57 Moreover, the obligation imposed by the Act on the Protection of
Personal Data to provide information on personal data to the person to who the data relate,
free of charge, did not apply to banks.58 Furthermore, the Act enabled the bank to provide
pieces of information which are subject of bank secrecy, to another state, in connection with
the bank´s business activity in that state provided that it was necessary according to the legal
order of that state for the fulfilment of the bank´s duty, and the bank did not have to get the
client´s consent.59 The Act also provided broad possibility of transfer of information on
clients among banks.60
The overall situation was criticised both by domestic bodies dealing with the protection of
human rights (Council of Government for Human Rights and the Office for Personal Data
Protection), international organs and legal doctrine as violating our commitments with regard
to the Community and international law.61
The amendment by the Act No. 439/2004 Coll. abolishes the possibility of banks to process
sensitive data62 and establishes the duty of banks to inform the persons to who the data relate
on the processing of such data (by abolishing the above-mentioned exception). It further states
that the provision about the transfer of information, which is subject of bank secrecy, abroad
does not affect the application of the Act on the Protection of Personal Data.63 The
amendment also slightly reformulates conditions of maintaining and using the register of
client information.64
The year 2004 has also brought a new legislation against unsolicited commercial offers and
advertisements (“spams”), implementing the opt-in principle.65
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Zákon 513/1991 Sb., obchodní zákoník, v platném znění [Law No. 513/1991 Coll., Commercial
Code, as amended].
54
§§ 21 – 26 of the Act for the Protection of Personal Data, as amended.
55
§ 27 of the Act for the Protection of Personal Data, as amended.
56
Zákon č. 21/1992 Sb., o bankách, v platném znění [Law No. 21/1992 Coll., on Banks, as amended].
57
§ 37(2) of the Act on Banks, as amended by Law No. 126/2002 Coll.
58
§ 37(3) of the Act on Banks, as amended by Law No. 126/2002 Coll.
59
§ 38(10) of the Act on Banks, as amended by Law No. 126/2002 Coll.
60
§ 38a(1) of the Act on Banks, as amended by Law No. 126/2002 Coll.
61
See, e.g. Analysis of Mr César Alonso Iriarte, expert from the European Commission of 26th July
2002.
62
§ 37(2) of the Act on Banks, as amended by Law No. 439/2004 Coll.
63
§ 38(10) of the Act on Banks, as amended by Law No. 439/2004 Coll.
64
§ 38a(1) of the Act on Banks, as amended by Law No. 439/2004 Coll.
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§ 7 of the Law No. 480/2004 Coll. (supra).
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Protection of the private life of the worker and the prospective worker
Legislative initiatives, national case law and practices of national authorities
The Labour Code66 contains only very partial regulation of the privacy of the employee and
must be read especially in conjunction with the Civil Code providing for the protection of
one´s personality rights (§ 11 et seq.), the Act on the Free Access to Information,67 and the
Act on the Protection of Personal Data (as well as the Charter of Fundamental Rights and
Freedoms). Employers dealing with various personal data of employees must also comply
with all relevant rules for the protection of personal data, and so the amendment of the Act on
the Protection of Personal Data discussed above affects them, as well.
As regards individuals seeking work, the new Law No. 435/2004 Coll., on Employment,68
newly regulates several significant issues, the most important of which follow. The Act
expressly provides that the employer must not, when selecting employees, require information
relating to nationality, racial or ethnic origin, political opinions, membership of labour unions,
religion, philosophical conviction and sexual orientation, unless it follows from the character
of the employment or the context that this information relates to a fact which represents an
important, decisive and necessary requirement for the performance of the particular
employment (provided that the objective of such an exception is justified and the requirement
proportionate), or in case of the “affirmative action”. In addition, the employer must not
require information which violates good manners and such personal data that do not serve the
purpose of the performance of duties of the employer set by special legal regulation. The
applicant can ask the employer to prove him or her that the required personal information is
necessary and the employer is under the duty to provide the proof.69
The Act on Employment also stipulates that personal data of natural persons and data relating
to employers can be obtained, processed and communicated solely for the purposes of
mediating employment and for statistical purposes. The personal data of individual natural
persons can be processed by labour offices and labour agencies that mediate work for these
persons or provide them other services only with the consent of these persons.70 In the Act,
there are also strict rules for the management of personal data in several registers regulated by
the Act.
Positive aspects
The new legal regulation in the Act on Employment itself is a positive aspect because it has
been a common feature that potential employers requested information not related to the work
in question.
Reasons for concern
There appear to be two main areas of concern. First of all, the issue of monitoring of
electronic mail of employees by their employer, which has become a frequently discussed
problem in the Czech Republic in recent years, is not legally regulated in a comprehensive
way in the Czech Republic. Protection of confidentiality of such correspondence is covered
by general protection of confidentiality of writings by the Charter of Fundamental Rights and
Freedoms (Article 13) and by the Civil Code (§ 12 et seq.). On the other hand, legitimate
66

Zákon č. 65/1965 Sb., zákoník práce, v platném znění [Law No. 65/1965 Coll., Labour Code, as
amended].
67
Zákon č. 106/1999 Sb., o svobodném přístupu k informacím, v platném znění [Law No. 106/1999
Coll., on the Free Access to Information, as amended].
68
Zákon č. 435/2004 Sb., o zaměstnanosti [Law No. 435/2004 Coll., on Employment].
69
§ 12(2) of the Act on Employment.
70
§ 17(1) and (2) of the Act on Employment.
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interests of the employer to have the possibility to monitor employees´ fulfilment of working
duties and utilization of working hours are also understood. The Office for Personal Data
Protection expressed the opinion that it is not possible for the employer to monitor and
process the content of the correspondence of employees but that he or she is able to monitor
the number of emails sent and received by the employee (the employee should be informed in
advance of this activity of the employer),71 but the question remains contentious. Specific
provisions in respect of the protection of personal data in the area of electronic
communications are provided by the draft Act on Electronic Communications (reflecting the
Directive 2002/58/EC on privacy in electronic communication), which has been approved by
the Chamber of Deputies and transferred to the Senate (the lower and the upper chamber of
the Parliament of the Czech Republic respectively).
Another problematic aspect is the installation of camera monitoring systems at the workplace,
which is neither comprehensively regulated by law.
According to discussions with the official of the Trade Unions of Bohemia and Moravia and
the official of the Ministry of Labour and Social Affairs, they are not aware of existence of
any collective agreement in the Czech Republic, which would deal with the above stated
questions.
Protection of the private life of the insured person and the person seeking an insurance
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny, the new Act on the Insurance Contract72 has been enacted which
is to come into force (in full) on January 1, 2005. This Act, inter alia, contains specific rules
regarding obtaining of information concerning health condition or cause of death of the
insured person.73 Generally, an insurance company may request such data only in case of
personal insurance if it is necessary for the determination of the insurance risk, the amount of
insurance or the investigation of insured incident and provided that the insured person
consented to it. In case of insurance of liability for damage, an insurance company may also
request such sensitive data of the damaged person in connection with the investigation of
accident that caused the damage. The consent of the damaged person is again required by the
Act.74 Thereby the Act on the Insurance Contract limits the potential for insurance companies
to process information about health condition of the insured persons.
Specific regulation in respect of obligatory public health insurance and possession and
processing of sensitive data (about the health of the insured person) connected therewith
remains in force. As of July 25, 200475 the provision of § 9 letter c) of the Act on the
Protection of Personal Data expressis verbis mentions that sensitive data may be processed
(even without consent of the person concerned) when it is necessary for the provision of
health insurance in accordance with special laws concerning this type of insurance.
Positive aspects
The new Act on the Insurance Contract should bring the Czech legislation more in line with
the Council of Europe’s Recommendation No. Rec(2002)9 especially as regards the limitation
of processed personal data to the necessary minimum. Under the current practice of insurance
71

The opinion is available at www.uoou.cz/stan_praxe_1_2003.php3?t=1.
Zákon č. 37/2004 Sb., o pojistné smlouvě a změně souvisejících zákonů (zákon o pojistné smlouvě)
[Law No. 37/2004 Coll., on the Insurance Contract and on Amendment of Related Acts (Act on the
Insurance Contract)].
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§ 50 of the Act on the Insurance Contract.
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§ 43(5) of the Act on the Insurance Contract.
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Amendment of the Law on the Protection of Personal Data by Law No. 439/2004 (supra).
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companies, their insurance policies (general terms and conditions) have usually contained a
broad and general consent to processing of personal data (including sensitive data) of insured
persons by the insurance company in connection with insurance and assurance activities.
Reasons for concern
Mutual exchange of data about insured persons between insurance companies (without
consent of the person concerned) is currently regulated by § 39(13) of Act on Insurance
Activities.76 Such exchange without consent is restricted to quite limited circumstances (e.g.
in case of untrue or grossly distorted data). Other exchanges fall within the general rules set
out in the Act on the Protection of Personal Data and thus generally require consent of the
person concerned.
In practice, certain insurance companies require their clients (insured persons, persons
seeking insurance) to give broad consent to the provision of their data also to non-insurance
companies such as banks and other financial institutions or their associations. At the same
time, consent is required to the provision of such data to information systems of the Czech
Association of Insurance Companies (Česká asociace pojišťoven) whereby these data are
available to any member of this association who is a user of its information systems. Such
practice might seem unjustified, too intrusive into the private sphere of individuals and
therefore precise rules should be put in place in order to regulate it.
Protection of the private life in the processing of medical data
Legislative initiatives, national case law and practices of national authorities
The year 2004 brought about the amendment77 to the Act on the Public Health Care78 which
secured statutory foundation for the provision of important personal data, including sensitive
ones, by medical institutions to national health registers (e.g. of professional diseases and
special types of other diseases, drug addicts, etc.). These registers represent an important
information source for evaluation of the health of the population, incidence of certain serious
diseases and so forth. These data were formerly collected on the basis of the Measure of the
Ministry of Health.79 This Measure lapsed on 31st December 2003. The Ministry of Health
issued a regulation80 (with the under-statutory force) which set out the scope and method of
providing the information by medical institutions, coming into force on 31st December 2003,
but this regulation was criticised as being ultra vires according to the Act on the Public Health
Care, violating the Act on the Protection of Personal Data and incompatible with the
Community law and international commitments of the Czech Republic.81 The Czech Medical
Association advised medical institutions that they should not provide the personal data to
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Zákon č. 363/1999 Sb., o pojišťovnictví a o změně některých souvisejících zákonů (zákon o
pojišťovnictví), v platném znění [Law No. 363/1999 Coll., on Insurance Activities and on Amendment
of Several Related Acts (Act on Insurance Activities), as amended].
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Law No. 156/2004 Coll.
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Zákon č. 20/1966 Sb., o péči o zdraví lidu, v platném znění [Law No. 20/1966 on the Public Health
Care, as amended].
Zákon č. 20/1966 Sb., o péči o zdraví lidu, v platném znění).
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Opatření č. 18/2002, kterým se stanoví rozsah požadovaných informací a způsob jejich poskytování
zdravotnickými zařízeními do Národního zdravotnického informačního systému.
80
Vyhláška č. 470/2003 Sb., kterou se stanoví rozsah a způsob poskytování informací zdravotnickými
zařízeními do Národního zdravotnického informačního systému [Regulation No. 470/2003 Coll., which
sets out the scope and method of providing information to the National Health Information System by
medical institutions].
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Opinion of the Office for Personal Data Protection, available at http://www.uoou.cz/tk_2004-0311.php3.
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registers because of the possible infringement of privacy laws in the absence of a statutory
foundation.82
The above mentioned amendment to the Act on the Public Health Care was vetoed by the
President of the Czech Republic (who wanted the data in registers to be anonymous) but the
Chamber of Deputies overrode the veto in March. The amended Act stipulates data that are to
be processed in the registers even without the consent of the person to whom the data relate.83
The data are maintained in registers for specified periods (set out in the annex to the Act with
regard to individual registers) and are made anonymous after that.84
Another amendment85 to the Act on the Public Health Care concerned the right of a woman
permanently settled in the Czech Republic (whose husband does not take the benefit of the
presumption of fatherhood) who decided to give birth to a baby keeping her identity secret (if
she requested this in writing) to special protection of her personal data in this situation. The
amended Act thus determines adequate special duties of a medical institution with regard to
management of her personal data.86
There is a discussion ongoing with regard to the access to medical documentation. The
dispute relates to the question whether the patient has the right to read his or her medical
documentation (which is not allowed by the Act on the Public Health Care expressis verbis),
or whether he or she is merely entitled to be provided with all the information collected in the
documentation relating to him or her.87 According to the information contained in the annual
report of the Council of the Government on Human Rights for 2003, the practice of medical
institutions varies. For instance, some of them let the patient watch the documentation but do
not allow him or her to make copies.88 A closely related problem is the access to the medical
documentation of a dead person by people who are close to the person who died, which is also
contentious. There is currently a draft Act being prepared which should regulate these issues
in a comprehensive way. This regulation should guarantee the access to one´ s documentation
and, as regards the access to the medical documentation of a person who died, the draft should
provide for the possibility of such close persons to access the documentation unless the person
concerned prohibited such access (in this case, the persons would have access to information
that is necessary for them, e.g. on genetically communicable diseases).
Reasons for concern
The above mentioned issues with regard to medical documentation should be regulated more
clearly than today.
Intelligence and security services
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic was not found to be in violation of its
international commitments by the Eur. Ct. H. R. (Article 8 of the ECHR) or by other
international human rights body.

Press release of the Czech Medical Association of 20th February 2004, available at www.lkcr.cz.
§ 67d(3) of the Act on the Public Health Care, as amended.
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For a more detailed account, see § 67c et seq. of the Law No. 20/1966, as amended (supra).
85
Law No. 422/2004 Coll.
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§ 67b(20) of the Act on the Public Health Care, as amended.
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§ 67b(12) of the Act on the Public Health Care, as amended.
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The report is available at http://wtd.vlada.cz/files/rvk/rlp/dokumenty/zprava03.pdf.
82
83

CFR-CDF/RepCZ/2004

REPORT ON CZECH REPUBLIC IN 2004

39

Legislative initiatives, national case law and practices of national authorities
The legislation governing the Police of the Czech Republic and intelligence services of the
Czech Republic contains, due to the specific character of their function, special rules with
regard to the protection of privacy and personal data of people who get into contact with their
activities. There have been no significant changes in this regard during the period under
scrutiny.
Reasons for concern
One reason for concern may be the general lack of sufficiently effective supervision over
intelligence services in the Czech Republic, which has been pointed out for a longer period
already. Another concern relates to the increased occurrence of wiretapping (surveillance of
telecommunication devices) in recent years in the Czech Republic. The attention of the public
has been attracted to this problem especially in the context of the affair of an alleged attempt
of corruption of one member of the Chamber of Deputies in the second half of 2004.
The Office for Personal Data Protection has recently expressed its opinion in respect of the
call for curtailing powers of intelligence services to obtain information necessary for
maintaining security under the pretension of the risk of misuse of these powers and misuse of
the acquired data. The Office declared that such curtailing measures should not be taken but
that there must be sufficient “legislative, technical and organisational measures which will
make the misuse of these pieces of information for other than legitimate purposes
impossible.”89
Storage of information in the fields of insurance, financial credit or housing rentals
(“blacklists”)
Legislative initiatives, national case law and practices of national authorities
The issue of “blacklists” is generally not regulated in the Czech Republic and causes
controversies. Especially the practice of publishing various lists of debtors containing their
personal data is rather frequent in the Czech Republic and has been a subject of analysis by
the Office for Personal Data Protection. The Office is of the opinion that such publication can
lawfully occur only with the consent of the person – debtor.90
There is a special regulation of making a debtor´s name public included in the Act on Banks.
If a client is in delay with monetary payment for a period longer than 60 days or violates his
or her obligations under the contract or law, the bank can inform third parties, other banks and
the public about this infringement and can publish the client´s name and state the violation.91
Video surveillance in public fora
Legislative initiatives, national case law and practices of national authorities
The usage of video surveillance in public fora is not regulated in the Czech Republic in a
satisfactory way, although the number of video surveillance devices has substantially
increased. They appear in streets, shops, schools, boarding houses, at workplace, etc. and
some cases of their misuse have come to light already (the Information Bulletin of the Office
89

Information Bulletin No. 3-4/2004, p. 11.
Opinion No. 1/2001, available at www.uoou.cz.
91
§ 38(7) of the Act on Banks (supra). There is a possibility for the client to prevent this publication if
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for Personal Data Protection mentions the case of recording female customers in changing
cabins of one supermarket).92 The installation of camera monitoring systems at public places
and making recordings of these places for the purposes of police tasks is regulated in the Act
on the Police of the Czech Republic93 and in the Act on the Municipal Police.94
The Office for Personal Data Protection points out that the Act on the Protection of Personal
Data applies to recordings containing faces and other identification features of people and that
collecting and processing of such data must therefore comply with the Act.95 The chairman of
the Office Dr. Karel Neuwirt urges for the adoption of a comprehensive legal regulation
which would clarify possibilities and conditions of video surveillance.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
For various new initiatives in the sphere of personal data protection, analyses of usual types of
violations, etc. in 2004, it may be useful to consult the annual report of the Office for Personal
Data Protection for the year 2004 which will be most probably published in February 2005
and which will be available at www.uoou.cz also in English.
Article 9. Right to marry and right to found a family
Marriage
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found by any international
court or other organ to be violating the right to marry and found a family.
Legislative initiatives, national case law and practices of national authorities
During the scrutiny period there were no new significant amendments to the laws. The
Parliament rejected a legislative proposal concerning family support reacting to the problem
of the low birth-rate and the higher birth-rate of children born out of a wedlock, etc.
On 1 May 2005, certain parts of the amendment to the Law on the Stay of Aliens came into
effect96. This stipulated major changes in the possibility of getting permanent residence on the
territory of the Czech Republic for foreigners who marry Czech citizens97. The requirements
for the marriage itself remain the same, but the certainity of the legal status of the foreigners
has improved. The items required for an application for permanent residence in the territory
of the Czech Republic for a foreigner who marries a Czech citizen are: a travel document,
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Information Bulletin No. 2/2004, p. 8, available at www.uoou.cz.
Zákon č. 283/1991 Sb., o Policii České republiky, v platném znění.[Law No. 283/1991 Coll., on the
Police of the Czech Republic, as amended], § 42f.
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Zákon č. 553/1991 Sb., o obecní policii, v platném znění) [Law No. 553/1991 Coll., on the Municipal
Police, as amended], § 24b.
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Information Bulletin No. 2/2004, p. 8, available at www.uoou.cz.
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Zákon č. 222/2003 Sb. kterým se mění zákon č. 326/1999 Sb., o pobytu cizinců na území České
republiky (Law No. 222/2003 Coll. of laws, which changes Law. No. 326/1999 Coll. of Laws, on the
Stay of Aliens on the Territory of the Czech Republic)
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photographs, and a document confirming the family relationships. In previous years the
foreigner was also obliged to submit a document confirming the availability of funds to cover
his or her permanent residence in the territory, an extract from the Czech Criminal Register, a
similar document from the country of the alien's nationality or the country where the alien had
a permanent address as a background material for the review of criminal record, and a
document with a certified signature containing the consent of the person providing
accommodation to the alien on Czech territory.
The practise of local Aliens Police departments in giving permanent residence to foreigners
married to Czech citizens who have been issued administrative expulsion varies widely. They
are either granted permanent residence, or tolerance status, or nothing.
Council Directive 2003/86/EC on Family Reunification will be implemented by an
amendment to the Law on the Stay of Aliens most probably in the 2005 (as discussed by the
Government).
Legal recognition of same-sex partnerships
Legislative initiatives, national case law and practices of national authorities
Marriage of same-sex persons is not allowed. Since 1999 there has been a long discussion
about the legal recognition of same-sex partnerships in the Czech Republic. In January 2004 a
draft law prepared by the Ministry of Justice was submitted to the government. In February
the draft was pulled off the government agenda because of the fact that the political parties
that form the government coalition had different views on the subject.
In April 2004, a draft law on “registered partnership“ was submitted98 by a group of deputies
(representing all politicial parties in the lower chamber except for the Christian Democrats )
to the Chamber of Deputies of the Czech Parliament. This law is to regulate relations between
two persons of the same sex; one of them must be a citizen of the Czech Republic. The law
specifies the process of establishing and dissolving the partnership. The partnership is
established by public statement at the respective registry office and dissolved either by the
death of one of the partners or by a court decision based on the request of one of the partners.
The draft also decribes the rights and duties of the partners, e. g. mutual child support,
intestacy (the partner should have the same rights regarding inheritance as children and
husband/wife). According to the draft, the partners would be able to represent each other in
everyday life (taking certified mail, contact with the authorities, etc.), and one partner can be
provided with information on the state of health of the other partner.
The draft law excludes the possibility of establishing a labour law relationship between the
partners. The partners also cannot have joint property or joint tenancy and are not entitled to
compensation in case of a partner's death. They are also not entitled to a widow's or widower's
pension, income tax privileges or the right to assume a mortgage. The partner would not also
have the right to participate in his partner's business or to take over the business after the
partner's death. If one of the partners is a foreigner, he or she would not have the right to buy
real estate. “Registered partnership“ would not be taken into account when deciding his or
her application for a residence permit in the Czech Republic. The general five-year term for
applying for Czech citizenship would apply to the partners as well. The draft does not project
the “registered partnership“ into international law and there is no provision for recognition of
similar partherships concluded abroad. All these facts minimize the possibility of abuse of this
institution.
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The draft does not provide for adoption of children – it even explicitly rules it out.99 However,
the draft provides for the possibility of foster care, tutelage and does not rule out the
possibility of fosterage. According to the background paper for the law, the parental rights of
biological parents should not be limited. During debates in the lower chamber a deputy
representing the Civic Democratic Party proposed an amendment according to which the
existence of such a partnership would mean that the existence of such a partnership would be
a barrier to a parent gaining custody of anychildren. NGOs are against this proposal;
according to them, it might be used against the interests of the child (for example, if the
biological parent dies, the child would have to be placed in an institution instead of being in
the care of other parent).
Representatives of NGOs, namely, the Gay and Lesbian League and Gay Initiative, have
actively participated in drafting the law.
This is a controversial draft law, which has strong supporters as well as opponents among the
Czech MPs; however, according to polls, two-thirds of Czech citizens take a liberal stance on
this issue. The law was returned for a second reading after long discussions; the third and
final reading should take place in February 2005. Some MPs have proposed amending or
rejecting the draft.
Recognition of the right to marry for transsexuals
Legislative initiatives, national case law and practices of national authorities
Transsexuals are recognized the right to marry a person of their previous sex. Their legal
status is counted according to their new sex.
Control of marriages suspect of being simulated
Legislative initiatives, national case law and practices of national authorities

The control of marriages suspected of being simulated is not explicitly formulated by
the law. Some provisions can be found in the Law on the Stay of Aliens, which for
example stipulates that the Police shall cancel a residence permit if it establishes that the
alien entered into marriage solely with the aim of obtaining a residence permit.100 This
issue will be regulated by the amendment now being discussed by the Government.
Article 10. Freedom of thought, conscience and religion
Reasonable accommodation provided in order to ensure the freedom of religion.
Legislative initiatives, national case law and practices of national authorities
Law No. 563/2004 on Pedagogue workers101 has recognised the position of religion teachers at
the primary and secondary schools as graduated persons with university education in theology
or pedagogy. There was no other significant development during the period under scrutiny.
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See Sec. 80 (1) Law on Stay of Aliens
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Civil service related to conscientious objection
Legislative initiatives, national case law and practices of national authorities
In connection with the establishment of the fully professional army the newly adpoted Law
No. 585/2004 on Conscription102 has canceled the compulsory military sevice in time of
peace. Nevertheless, sec. 6 of the Conscription Act allows reserve soldiers to refuse an
extraordinary military service (in the state of war or emergency) on the grounds of
conscientious objection and to serve civil (labour) service instead.
Article 11. Freedom of expression and of information
Media pluralism and fair treatment of the information by the media
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In March 2004, the Czech Republic has became Party to the European Convention on
Transfrontier Television (ETS No. 132) and the Protocol amending the Convention (ETS No.
171).
Article 12. Freedom of assembly and of association
Freedom of association for trade unions
Legislative initiatives, national case law and practices of national authorities
The Law No. 361/2003, on Civil Service of Members of Security Forces,103 which will take
effect as of 1 January 2005, allows the existence of trade unions and application of the Law
on Collective Bargaining, as appropriate, but excludes the right to strike.
Article 13. Freedom of the arts and sciences
Freedom of the arts
Legislative initiatives, national case law and practices of national authorities
Under sec. 32 of the Law No. 231/2001, on Broadcasting, the operator of radio or television
broadcasting must not include into diffusion between 6:00 and 22:00 programmes which may
be detrimental to the psychic or moral development of children and juvenile persons and shall
refrain from diffusing any programmes involving pornography and severe violence, being an
end in itself. However, practice of the Broadcasting Council, competent to review a posteriori
the compliance with the legal conditions, seems to be rather liberal. During the period under
scrutiny there is no significant development to report.
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Zákon č. 585/2004 Sb., o branné povinnosti a jejím zajišťování (branný zákon) [Law No. 585/2004
Coll.,on Conscription].
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Zákon č. 361/2003 Sb., o služebním poměru příslušníků bezpečnostních sborů, ve znění pozdějších
předpisů [Law No. 361/2003 Coll., as amended by later laws]
CFR-CDF/RepCZ/2004

44

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

Freedom of research
Legislative initiatives, national case law and practices of national authorities
The Czech Government has prepared or is preparing projects of legislation on biomedical
research in order to implement Article 18 of the Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the Application of Biology and
Medicine (Convention on Human Rights and Biomedicine) as well as the relevant EU
directives. In summer 2004 it has presented the first draft principles of law concerning
research on human embryonic stem cells. The purpose of the future law is to regulate, with
due regard to the obligation of State to respect human dignity and to protect human life
already before birth, research on human embryonic stem cells and to lay down conditions for
import of the existing human embryonic stem cells and procurement of them from the s.-c.
superfluous embryos for research use. Up to now, this area of biomedical research has not
been subject to sufficient legal regulation in the Czech Republic. In spite of this legal lacuna,
however, such a research is being done. The new law should expressly prohibit creation of
human embryos for scientific research, research on human embryos and research on human
embryonic stem cells, unless such stem cells were obtained from the s.-c. superfluous
embryos. The law should also provide for a competent national administrative authorities and
penalties applicable to infringements of the legal provisions on treatment of human embryonic
stem cells.
Academic freedom
Legislative initiatives, national case law and practices of national authorities
At the constitutional level, academic freedom is guaranteed in Art. 15 par. 2 of the Charter of
Fundamental Rights and Freedoms and in sec. 4 of the Law No. 111/1998, on Higher
Education Schools (Universities Act).104 There is no development to report during the period
under scrutiny.
Article 14. Right to education
Access to education
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found by any international
court or other organ to be violating the right to education.
Legislative initiatives, national case law and practices of national authorities
Law No. 561/2004, Education (School) Act,105 was adopted with a view of enhancing the
equal access to education, without any discrimination, but including the use of affirmative
action. One of the measures is the establishment of “head-start classes” for the school
preparation of Roma Children, instead of the Special school, which were subject of critique
from the international human rights bodies and NGOs. Another measure consists in
appointing assistant teachers, formerly known as “Roma pedagogic assistants”. A new general

104

Zákon č. 111/1998 Sb., o vysokých školách, ve znění pozdějších předpisů [Law No. 111/1998 Coll.,
on Higher Education Schools (Universities Act),as amended by later laws].
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Zákon č. 561/2004 Sb., o předškolním, základním, středním, vyšším odborném a jiném vzdělávání
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measure deals with the pre-school education, as the last year in the nursery will be free of
charges.
The new Education (School) Act considers primary and secondary education as public service
which is available free of charges to all citizens of the Czech Republic and other member
States of EU.
The Act provides for education based on principles of respect, tolerance, dignity of all
participants, free dissemination of information based on contemporary scientific knowledges.
The Act also allows for education of religion at the public schools, as an optional subject, by
the recognised churches with the “special right”.
Article 15. Freedom to choose an occupation and right to engage in work
The right for nationals from other member States to seek an employment, to establish himself
or to provide services
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny several legislative acts were adopted and entered into force.
The most important instrument is the new Employment Act106 which has been adopted and
has entered into force in October 2004. Nationals of other EU member States shall have the
equal conditions as Czech citizens.
Professional prohibitions and the conditions of access to certain professions
Legislative initiatives, national case law and practices of national authorities
The newly adopted Law No. 18/2004 107 deals with the recognition of professional
qualifications of nationals of EU member States, as well as with procedures of administrative
bodies and professional associations competent to recognise professional qualification and
eligibility for access to certain regulated occupations and professions.
The prohibition of any form of discrimination in the access to employment
Legislative initiatives, national case law and practices of national authorities
(see under articles of the Chapter Equality and the Chapter Solidarity)
Access to employment for asylum seekers
Legislative initiatives, national case law and practices of national authorities
A new Employment Act108 has been adopted and has entered into force in October 2004. The
law changed the situation of asylum seekers who are waiting for the decision for a long time
and for foreigners who have been recognised as having obstacles to removal (according to
the Asylum Act) or obstacles to leaving the country (according to the Law on the Stay of
Aliens). A work permit may be issued to an asylum seeker after a period of one year from the
submission of the application or to a foreigner who has been issued decision on obstacles to
travel or leaving the country, regardless of the fulfilment of conditions otherwise required (the
106

Zák. č. 435/2004 Sb., o zaměstnanosti [Law No. 435/2004 Coll., Employment Act]
Zák. č. 18/2004 Sb., o uznávání odborné kvalifikace [Law No. 18/2004 Coll., on Recognition of
Professional Qualification].
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foreigner will fill a vacancy which cannot otherwise be filled because of the required
qualifications or the shortage of an available labour force). A work permit is not required in
the case of employment of a foreigner who has been granted asylum109. A work permit cannot
be issued to an asylum seeker for a period of one year from the submission of the application.
Article 16. Freedom to conduct a business
Freedom to conduct a business
Legislative initiatives, national case law and practices of national authorities
The newly adopted Law No. 18/2004 110 deals with the recognition of professional
qualifications of nationals of EU member States, as well as with procedures of administrative
bodies and professional associations competent to recognise professional qualification and
eligibility for access to certain regulated occupations and professions.
The new Law No. 40/2004 on Public procurement111 was adopted in order to implement the
relevant EC Directives.
Article 17. Right to property
The right to property and the restrictions to this right
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found by Eur. Ct. H.R. to
be in violation of Article 1 of the First Additional Protocol, although a number of applications
in restitution matters lodged by present or former Czech nationals against the State was
discussed. However, the Eur. Ct. H.R. declared all these applications, on the basis of its case
law (in particular Gratzinger and Gratzingerova v. CR, decision [GC], no. 39794/98, ECHR
2002-VII), inadmissible under Article 1 of the First Additional Protocol.
Article 18. Right to asylum
Asylum proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found by any international
court or other organ to be violating the right to asylum.
Legislative initiatives, national case law and practices of national authorities
The Czech Republic ratified the Geneva Convention relating to the Status of Refugees in
1991. The right to asylum is also formulated on the constitutional level in Art. 43 of the
Charter of Fundamental Rights and Freedoms, which stipulates that the ”Czech Republic shall
grant asylum to citizens of other countries, persecuted for asserting political rights and
109
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freedoms. Asylum may be denied to a person who acted contrary to fundamental human
rights and freedoms“.
At the statutory level,both the Geneva Convention and the Charter of Fundamental Rights are
incorporated into the Asylum Act112, which regulates the conditions for providing asylum, the
asylum procedure, the rights and duties of asylum seekers and the rights and duties of
recognized refugees (persons provided asylum). The Asylum Act is complemented by the
provisions stated in the Law on the Stay of Aliens, which regulates one of the forms of
subsidiary protection (see below).
During the period under scrutiny there have been two amendments approved to the Asylum
Act. One amendment113, Law No. 539/2004, which modifies Law No. 141/1961, Criminal
Procedure Code, established transfer proceedings in connection with the European arrest
warant. The Asylum Act now states that an asylum application shall be rejected as manifestly
unfounded if the applicant submitted the asylum application in order to avoid imminent
expulsion, extradition or transfer for criminal prosecution even though no objective reasons
prevented him/her from applying for asylum earlier114.The effect of the second amendment is
postponed until the 1st January 2006 and concerns changes in connection with the adoption of
the new Administrative Code, in the delivery of the decisions, etc.
At the beginning of November a new proposal for an amendment to this law was made by
the Government115. The proposal was approved by the Chamber of Deputies (lower chamber
of the Parliament) with small changes and will be discussed in the Senate (upper chamber).
The amendment reacts mainly to Council Directive 2003/9/EC, laying down minimum
standards for the reception of asylum seekers, and to Council Regulation (EC) 343/2003,
establishing the criteria and mechanisms for determining the Member State responsible for
examining an asylum application lodged in one of the Member States by a third-country
national (Dublin II) and the Protocol on Asylum for nationals of member states of the
European Union.
The proposed amendment redefines the term asylum seeker, gives a definition of the
unaccompanied minor asylum seeker, and in certain cases abolishes the two-year period
during which asylum seekers could not re-apply for asylum in the Czech Republic (if the
procedure was terminated because the asylum seeker had withdrawn the asylum application or
the asylum seeker during the asylum procedure illegally entered the territory of another state
or attempted to illegally enter the territory of another state). If an application is terminated
according to Dublin II, the asylum seeker will not have the option of leaving the
reception/residential asylum centre until his transfer to the Member State responsible for
examining his case. The proposed amendment presents a new mechanism, inadmissibility of
the asylum application,. should a citizen of an EU Member State apply for asylum, in which
case his application will be terminated. There is the possibility to limit the territorial validity
of an asylum visa under some circumstances (interests of protecting state security,
maintaining public order, protecting public health, or in the interest of complying with an
international agreement).The explanatory report to the proposed amendment says about this
provision that asylum seekers often abused the asylum procedure in the CR for illegal
crossing into other countries and thus were also threatening public order. This provision was
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Zákon č. 325/1999 Sb. o azylu a o změně zákona č. 283/1991 Sb., o Policii České republiky, ve
znění pozdějších předpisů, ( zákon o azylu ) (Law No. 325/1999 Coll. of Laws, on Asylum and on the
Change of Law No. 238/1991 Coll. of Laws on the Police of the Czech Republic (Asylum Act).
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Zákon č. 539/2004 Sb., kterým se mění zákon č. 141/1961 Sb., o trestním řízení soudním (trestní
řád) (Law No. 539/2004 Sb., which changes the Law No. 141/1961 Sb., Criminal Procedure Code)
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§ 16 odst. 1 písm. k zákona o azylu, See Sec. 16 (1) of the Asylum Act.
115
sněmovní tisk č. 821 (Draft No. 821)
CFR-CDF/RepCZ/2004

48

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

the subject of discussion during the legislative process and a change to it was subsequently
introduced and approved; the validity of the visa can be restricted only up to three months.
The number of asylum seekers has lowered to 5,152 (data till the end of November 2004)
from 11,400 in 2003. The Czech Republic has less then 1 000 pending cases and the number
of new asylum applications has been lower each month after the accession of the CR to the
EU. According to the information of the Ministry of Interior, the reduction in the number of
applicants led to reduction in officials dealing with asylum cases.
There are two reception centers; one of them is at the Ruzyne airport, the only international
airport in the country. Asylum seekers stay in refugee camps or private accomodation. An
asylum seeker can be detained if he is issued an administrative expulsion or is in the process
of such expulsion, e.g., if he/she has crossed the border illegally or has a falsified passport,
the detention can last up to 6 months (which usually happens). The procedure can be either
accelerated or standard. The Ministry of Interior decides at the first level, and the system of
the regional courts deals with appeals against decisions of the Ministry of Interior. There is a
right to an oral hearing and subject matter review of the claim before the regional court,
however, the court cannot grant refugee status. There is also the possibility of an
extraordinary remedy, a cassation complaint to the Supreme Administrative Court against a
judgement of the regional court. The present complaint has a suspensive effect. A large
number of cassation complaints has been made by former asylum seekers, more then 2,500 by
the end of 2004, and this forms the dominant agenda of the Supreme Administrative Court. A
“Dublin department“ has been in operation since May 1, 2004. Basic medical care is
guaranteed.
Positive aspects
Acceleration of the asylum procedure: the procedure once lasted for at least months or rather
years in most of the previous cases, and such protracted resolution now happens in only a few
cases.
Reasons for concern
NGOs claim that the detention of asylum seekers does not fulfil its purpose as detention does
not necessarily lead to administrative expulsion (although the procedure of administrative
expulsion and the asylum procedure can be in process in the same time, but the asylum
procedure might take and often does take longer then 6 months, which is the maximum time
of the detention). This is because the expulsion cannot be executed until the end of the asylum
procedure, so the steps in the expulsion procedure can be realized while the asylum seeker is
in the asylum centre.
“Dublin cases“ asylum seekers (also children) are waiting for the transfer in detention. Since
the realization of the transfer can take up to 6 months, they stay in unsatisfactory conditions.
The law does not require the administrative body to grant asylum status on the basis of family
reunification, it only indicates this as a possibility. This causes problems in connection with
the Aliens Act, e.g., when relatives ask for visas to the CR, etc.
Regional courts do not have power to grant asylum status, they may only cancel decisions of
administrative bodies.
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Recognition of the status of refugee
Legislative initiatives, national case law and practices of national authorities
There have been no changes in the definition of a refugee. The content of the definition of a
refugee as stated in the Geneva Convention has been embodied in Sec. 12 (b) of the Asylum
Act. The Law provides asylum also for other reasons, such as family reunification (sec. 13) or
humanitarian reasons (sec. 14). According to the information provided by the Office of the
UNHCR, during the period under scrutiny there has been only one case monitored when the
Ministry of Interior granted asylum due to membership of a particular social group. An
applicant from Sri Lanka claimed persecution on the basis of membership in a particular
social group with regard to his sexual orientation. This was the first asylum status ever
granted in the Czech Republic for membership in this particular social group.
As of 27 December 2004 refugee status was granted to 141 foreigners during 2004; 45 were
from the Russian Federation (mostly Chechnya), and 29 were from Belarus. One third of the
status applications were granted on humanitarian bases, mostly because of the poor health
conditions of the asylum seekers in relation to the level of health care provided in their
country of origin. 35 foreigners were granted a subsidiary form of protection (obstacle to
travel, see below).
The exclusion clauses of Article 1(F) of the Geneva Convention were not applied.
Reasons for concern
NGOs claim that the procedure still remains very lengthy in some cases, mainly in the cases
of asylum seekers from Chechnya or Iraq.
Unaccompanied minors seeking asylum
Legislative initiatives, national case law and practices of national authorities
The Asylum Act does not contain many special provisions focused on unaccompanied minors
but this should be changed by the proposed amendment. The Asylum Act stipulates, for
example, that an application by an unaccompanied minor cannot be dismissed as manifestly
unfounded,116 that he/she must be provided with a guardian,117 or if a country that is willing to
accept the unaccompanied minor is not able to provide him with conditions suitable to the age
and self-development of the minor, this stipulates that the minor should be granted an obstacle
to leaving the territory of the Czech Republic.118
The situation of this group is difficult. Some problems have partly been solved during the
period under scrutiny. First, the appointing of guardians was resolved. Second,
unaccompanied minors under the age of 15 were placed into correctional or educational
facilities for children and youth, because the asylum centres can constitute a danger for the
correct and healthy development of minors. But the facilities were not prepared for children
with language barriers from many different environments. This changed during the year and a
new centre for children the “Home for the Children of Foreigners,“ – a pedagogical care
centre, was built and children are now mostly placed there.
Unaccompanied minors between the age of 15 to 18 are in a very difficult position. The Law
on the Stay of Aliens contains sec. 178, which stipulates that “for the purposes of this Act an
alien shall be considered capable of acts in law if s/he is above 15 years of age and is able to
116

See Sec. 16 (3) of Asylum Act
See Sec. 89 (1) of Asylum Act
118
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express his will and to act independently“. This provision causes problems, because some
children between 15 and 18 seeking asylum (but also those who do not seek asylum) have
been detained in detention centres (together with adults), because they were counted as adults
according to the provisions of the Law on the Stay of Aliens and as such were put into
detention when necessary – if they were staying on the territory of the Czech Republic
illegally, if they crossed the border illegally, if they did not have a valid travel document, etc.
The Ministry of Interior claims that the special care which is provided to unaccompanied
minors is sometimes abused and that asylum seekers give false information about their ages in
order to be counted as unaccompanied minors.
Positive aspects
Creation of the “Home for the Children of Foreigners“centre of pedagogical care. Most of the
children are in the Home or in correctional or educational facilities for children and youth.
Reasons for concern
NGOs report (especially Organization for Aid to Refugees, which visits the detention centres)
that some unaccompanied minors between 15 and 18 can still be found in the detention
centres.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
Protection of the personal data of asylum seekers is guaranteed by the law, and the Ministry
of Interior does not report any violation of this protection. Problems may appear in detention
where the asylum procedure and administrative expulsion procedure are held simultaneously.
Only the execution of the decision on an administrative expulsion is postponed, not the
proceedings.
Positive aspects
According to information from the Ministry of Interior, there is a continuous process of
training officials dealing with asylum cases, especially in interview techniques, the decisionmaking process, the new laws in force, country of origin information (there is a special
department on country of origin information at the Ministry) or in specific issues such as
trafficked women, etc.
Reasons for concern
NGOs monitored cases of asylum seekers being contacted by officials of their country of
origin while they were staying in detention. The contacts were arranged by the Aliens Police
within the framework of preparations for the execution of administrative expulsion and no
information on the matter of the asylum applications was provided to said offiicals.
Nevertheless, such actions can endanger the asylum procedure.
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Article 19. Protection in the event of removal, expulsion or extradition
Collective expulsions
Legislative initiatives, national case law and practices of national authorities
The Aliens Act forbids collective administrative expulsion.119 Collective penal expulsion is
impossible as penal expulsion is the result of a judicial penal procedure in which the decision
is taken at the individual level. No collective expulsion took place during the period under
scrutiny.
Prohibition of removals of foreigners to countries were they face a real and serious risk of
being killed or being subjected to torture or to cruel, inhuman and degrading treatments.
Legislative initiatives, national case law and practices of national authorities
Czech law prohibits removal of foreigners to countries were they face a real and serious risk
of being killed or subjected to torture or to cruel, inhuman and degrading treatment.
Protection is incorporated on the constitutional level into Article 14 (5) of the Charter of
Fundamental Rights and Freedoms. There are two forms of expulsion at the statutory level:
penal expulsion regulated by the Penal Code,120 used as a form of penal punishment, and
administrative expulsion regulated by the Law on the Stay of Aliens.121 During the scrutiny
period there have not been legislative changes in these areas.
Effective execution of a forcible removal is ensured by the institution of detention of aliens
who are undergoing a procedure of administrative expulsion.122 On 1 January 2004, the
amendment to the Law on the Stay of Aliens came into effect123 which removed the provision
whereby foreigners, whose identity cannot be established, are placed into a section with a
strict regime in the detention centre.
Protection from removal to the above-mentioned countries is regularized by the Law on the
Stay of Aliens, the Asylum Act, and the Penal Code. According to Sec. 179 (1) of the Law on
the Stay of Aliens (obstacles to travel), the administrative expulsion decision cannot be
enforced if an alien would be forced to enter or has been expelled to a country where his life
or freedom are in danger for reasons of race, religion, nationality, membership of a particular
social group or political opinion; a country where he is in danger of torture, inhuman or
degrading treatment or punishment, or where his life is in danger as a result of a war; or to a
state which is requesting his extradition due to a crime which carries the death penalty
according to the laws of that state; or if such execution is contrary to the international
obligations of the Czech Republic.124
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Zák. č. 326/1999 Sb., o pobytu cizinců na území České republiky a o změně některých zákonů (Law
No. 326/1999 Coll., on the Stay of Aliens on the Territory of the Czech Republic and on Change of
Other Laws). See Sec. 118 (3): Collective expulsion of foreigners on the basis of one decision is
forbidden.
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Zák. č. 140/1961 Sb., trestní zákon (Law No. 140/1961 Coll., Penal Code): see Sec. 57
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Consideration of the existence of a danger for the foreigner in the case of removal is not
obligatory during any procedure according to the Law on the Stay of Aliens. The law does not
contain a provision which would ask the police to examine the existence of an obstacle to
travel. This should be implemented by the amendment which is in preparation (as discussed
within the Ministry of Interior).
There has been one case reported by the media of a Russian journalist, for whom there was a
risk of her being extradited to a country where the risk of serious harm might exist. She said
she had been arrested in Russia because of false accusations and tortured there. She claimed
asylum in the Czech Republic but her request was denied. NGO activists protested against her
extradition, claiming that she might be in danger of torture and inhuman or degrading
treatment. While she was waiting for extradition, the Ministry of Justice rejected extradition
at the final stage because of the possible breach of the right to a fair trial according to the
ECHR.
NGOs report limited access to legal aid to foreigners in the detention centres. The situation
improved during the period under scrutiny, but some problems still remain (especially in the
cases of those seeking asylum whose obstacles to travel by the Ministry of Interior at the first
stage, because a power of attorney with a signature certified by the notary is required and this
is not possible to get in the detention centre).
Foreigners under a life-saving medical treatment
Legislative initiatives, national case law and practices of national authorities
Foreigners undergoing a life-saving medical treatment can be given a short/long term visa for
the purpose of medical treatment or a visa for the purpose of counteance. However, the
possibility to ask for a short/long term visa for the purpose of medical treatment is not
expressly mentioned in the Aliens Act.
Subsidiary protection
Legislative initiatives, national case law and practices of national authorities
The Czech Republic recognizes several forms of subsidiary protection. As Directive
2004/83/EC125 provides, subsidiary protection should be complementary and additional to
the refugee protection enshrined in the Geneva Convention.
A situation which would require the first subsidiary form of protection, temporary
protection,126 has not been determined either by government decree or by a decision from the
Council of the EU, so these provisions of that law were not applied during the scrutiny period.
The Asylum Act gives the Ministry of Interior the possibility to grant another form of
protection, obstacles to travel127. These were given to 35 foreigners from 17 countries (Cuba,
Belarus, Vietnam, Kazachstan). Obstacles to travel are automatically followed by the granting
of a tolerance visa (this status allows foreigners to stay on the territory of the Czech Republic)
granted by the Aliens Police128.
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Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and
status of third country nationals or stateless persons as refugees or as persons who otherwise need
international protection and the content of the protection granted
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Zák. č. 221/2003 Sb., o dočasné ochraně cizinců (Law No. 221/2003 Coll., on Temporary Protection
of Aliens)
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The Aliens Police also has the possibility of granting a similar form of protection to that
granted by the Ministry of Interior, the obstacle to travel (according to the Law on the Stay of
Aliens), which is automatically followed by the granting of the same visa.
The possibility of employment became easier during the scrutiny period. A work permit may
be issued to a foreigner who has been granted decision on obstacles to travel regardless of the
fulfilment of conditions otherwise required (i.e., that the foreigner will fill a vacancy which
cannot otherwise be filled because of the required qualifications or a shortage of available
labour force). Since part of the amendment of the Law on Stay of Aliens came into force, it
left the possibility to ask for the tolerance visa and under certain conditions (after giving the
tolerance visa and if the stay of the foreigner will be longer than one year and the reasons why
it was granted, remains) the foreigner can ask for the permission to long-term tolerance stay.
Positive aspects
Situation of foreigners with the tolerance visa improved during the scrutiny period.
Reasons for concern
Although the situation of foreigners with the tolerance visa improved during the scrutiny
period, the protection granted is still very low. There is no accomodation provided for the
foreigners with the tolerance visa they can not claim the state social support immidiately.
Also the question of family reunification in those cases is not solved.
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CHAPTER III : EQUALITY
Article 20. Equality before the law
Equality before the law
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found to be in a violation
by the European Court of Human Rights of Article 14 of the ECHR or by any other
international organ of violating the principle of equality before the law.
Legislative initiatives, national case law and practices of national authorities
Equality before the law is confirmed by Article 1 of the Charter of Fundamental Rights and
Freedoms that is a part of the constutional order. It reads: “All people are free and equal in
their dignity and in their rights.”
During the period under scrutiny there has not been any significant development in this area.
Positive aspects
The Government has prepared and, after a long discussion in its advisory and legislative
bodies, sent to the Parliament a draft law on Equal Treatment and Protection against
Discrimination.
Article 21. Non-discrimination
Protection against discrimination
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found to be in a violation
by the European Court of Human Rights of Article 14 of the ECHR or by any other
international organ of prohibition of discrimination.
On 30 September 2004 conclusions of the European Committee of Social Rights were made
public concerning the report of the Czech Republic on the period of 2001-2002.129 The
Committee requested additional information on Article 1, para.2 that concerns discrimination
in access to work and accordingly adopted no conclusions on this issue. The additional
information by the Czech Republic is due on 30 June 2005. Yet the Committee noted that the
existing body of legislation on anti-discrimination is fragmented. The Committee further
found that the situation in the Czech Republic is in conformity with Article 13, para.2.
Legislative initiatives, national case law and practices of national authorities
The Government prepared a draft law on Equal Treatment and Protection against
Discrimination (Anti-discrimination Act), which they approved on 1 December 2004.130 Yet,
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at the same time the ministers revealed that the passing of the act through the Parliament will
not be straightforward.
The new Act should fully implement to the Czech legal system all the EU anti-discrimination
directives, in particular Directives 2000/43/EC, 2000/78/EC and 76/207 EEC as amended by
the Directive 2002/73/EC. It should apply in all the matters covered by the Directives, as
labour, access to employment, access to goods and services, health care, education etc. It
should bring the definitions of direct and indirect discrimination, harassment and
victimization. Further it should provide for legal remedies, including just satisfaction for
victims of discrimination. It should also extend the powers of the Public Protector of Rights
(i.e. the Czech Ombudsman) to serve as a body for the promotion of equal treatment as is
required by the Directives. All the provisions concerning anti-discrimination in various laws
should be substituted by the provisions of the new Law on Equal Treatment.
A new Law on Employment entered into force on 1 October 2004131. It implements the
Directives in matters of access to employment.
The current state of legislation is that anti-discriminatory provisions are incorporated in
various laws. The most important are: The Labour Code132, Law on Professional Soldiers133,
Law on Civil Service134, Law on Employment135. The shift of burden of proof is regulated by
the Civil Procedure Code136. It shifts the burden of proof in cases of labour law when a
plaintiff claims that he/she was discriminated against on the ground of sex, racial or ethnic
origin, religion, faith, health disability, age or sexual orientation. The burden of proof is
further shifted in cases of access to health and social care, education, access to public
procurement, membership of trade unions and unions of employers, membership in
professional associations and in access to goods and services when a person is discriminated
against on the ground of racial or ethnic origin.
Another provision of the Civil Procedure Code allows representation of clients before the
courts in cases of discrimination by legal entity (including NGO).
Good practices
Courts regularly use the provisions of the Czech Civil Procedure Code that shifted the burden
of proof in cases of alleged discrimination on the ground of race and ethnicity, which entered
into force on 1 January 2003.
Reasons for concern
The Czech Republic has not still fully implemented the Directives 2000/43/EC of 29 June
2000 and 2000/78/EC of 27 November 2000. It should be done with the new Antidiscrimination law that is still at the beginning of the legislative process and consequently it
will enter into force at best in the middle of the year 2005.
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Fight against incitement to racial, ethnic, national or religious discrimination
Reasons for concern
NGOs report many cases where the Police is reluctant to pursue such a case. Generally, a
victim can claim just satisfaction for discrimination before a civil court by using a provision
in the Civil Code on the Protection of Personality. However such an approach has many
drawbacks because that provision has specific conditions that are not always met especially
when harassment is concerned. For example in one case reported by the NGO Counselling
Centre for Citizenship, Civil and Human Rights a group of Roma visited a restaurant where
there was a statue with a baseball bat with a manifest sign “On Gypsies” on it. The group of
Roma asked the court to rule that the statue should be removed and ask for a just satisfaction
as their dignity was violated by the sign and they fell intimidated. Yet the Court ruled that the
sign on the baseball bat was without a reference to any particular person and therefore it could
not objectively affect the personality of the plaintiff and accordingly refused the claim. The
decision was upheld by a court of appeal.
Remedies available to the victims of discrimination
Legislative initiatives, national case law and practices of national authorities
The proposed Anti-discrimination Act should establish a general remedy – a victim of
discrimination in all its forms can ask the court to stop such a discrimination, to eliminate
consequences of discrimination and to give the victim just satisfaction.
Currently an act of discrimination can be a misdemeanour under the Act on Misdemeanours
200/1990 Coll.137 Yet NGOs report some cases where the Police is reluctant to pursue such a
case. Generally, a victim can claim just satisfaction for discrimination before a civil court by
using a provision in the Civil Code on the Protection of Personality.
There are other provisions in various acts of administrative law prohibiting discrimination and
introducing sanctions (mostly fines). Such is the case for example in Law No 634/1992 Coll.
on the protection of Consumers where consumers cannot be discriminated against on any
grounds in access to goods and services. Yet, the overseeing body – the Czech Trade
Inspection – rarely approaches to giving fines for discrimination. From January to November
2004 there were discovered 32 cases of discrimination of a customer. Most of them consisted
of double prices for foreigners; others were cases of generally overpriced goods. No case of
discrimination on the ground of race or ethnicity was discovered. This is in contrast with
information from NGOs who claim that there are many cases of discrimination in access to
goods and services mainly for Roma people.
Reasons for concern
There is not a general remedy available to a victim of discrimination in all its forms in the
Czech legal system. The administrative authorities are often reluctant to pursue discrimination
cases.
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Reasonable accommodation of the specific needs of certain groups, especially religious or
ethnic minorities
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In 2004, the Government has prepared its Second Report submitted by the Czech Republic to
the Advisory Committee of the Framework Convention for the Protection of National
Minorities (1995). However, the conclusions of the Committee have not been available during
the period under scrutiny.
Protection of Gypsies / Roms
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The European Commission against Racism and Intolerance adopted a Third Report on the
Czech Republic, which was made public on 8 June 2004 (CRI (2004) 22). It covers the
situation as of 5 December 2003. The Commission concluded that: “There have been few
detectable improvements in the situation of Roma whose marginalisation from mainstream
society continues to take physical form through their ghettoisation into substandard housing
complexes on the outskirt of cities. Many Roma children also continue to be sent to special
schools for the mentally disabled and a disproportionately high number are removed from
their families and placed in state institutions or foster care. Racially motivated violence and
ill-treatment of Roma by police, including of children, continue to be problems of concern.
Furthermore, ECRI raises a number of issues as regards asylum seekers and migrants, such
as the concerning issue of the detention of children.”
Legislative initiatives, national case law and practices of national authorities
The Czech Republic has been criticized that too high a proportion of children of Roma
ethnicity attends so called special schools for children with learning difficulties. New Act on
Education, that governs the primary and secondary education was adopted by the Parliament
and promulgated on 10 November 2004138. It will enter into force on 1 January 2005. Among
others it stipulates that a headmaster of a school can transfer a child to such a special class
only after a recommendation of a doctor-specialist and with a written consent of a parent
(legal guardian). The Law also allows for establishment of zero-grade classes for children
who are socially handicapped. Acceptance into such a class is conditioned on a written
request of a parent (legal guardian).
Positive aspects
On the Governmental level there continues to work Government Council for Roma
Community Affairs as an advisory body to the Government. On 16 June 2004 the
Government adopted a revised Strategy of Roma Integration by Resolution No 607. The
revised Strategy points at lack of reliable and relevant information about Roma communities
in the Czech Republic. Therefore it proposes to carry out long-term, sociological research in
this matter. It further stresses the need to work more closely with the regional governments to
implement governmental policies for combating social exclusions.
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Reasons for concern
NGOs (particularly The League of Human Rights and Counselling Centre for Citizenship,
Civil and Human Rights) generally report lack of willingness on the part of law enforcement
organs to investigate racially motivated acts. Such a concern was also expressed by the ECRI
in the above mentioned report where the Commission stated that: “Complaints of racially
motivated crimes are sometimes refused by police, and, when accepted, are frequently
misclassified. Investigations are often not followed up or are inadequate. Furthermore, the
police themselves continue to be accused of committing acts of racially motivated violence
impacting upon the willingness of victims to report crimes to police.” According to statistics
of the Ministry of Justice139 158 persons were sentenced by a court for racially motivated
crime in 2003.
Several incidents of forced sterilization of Roma women are starting to be reported by the
NGO the League of Human Rights and the European Roma Rights Center. Also The
Committee against Torture140 expressed concerns about “allegations regarding some incidents
of uninformed and involuntary sterilizations of Roma women, as well as the government's
inability to investigate due to insufficient identification of the individual complainants.” Some
of the incidents are currently investigated by the office of the Ombudsman.
Other relevant developments
Reasons for concern
The NGO Counselling Centre for Citizenship, Civil and Human Rights conducted a research
on discrimination in access to employment in March 2003 to January 2004 by sending
questionnaires to State Employment Offices (SEO). They concluded that 41% of the
respondent SEOs are aware that there is discrimination in payment. In 42% of cases such
discrimination is based on sex. However, the SEOs argue that such discrimination is hard to
prove. SEOs also quoted that they see persistent reluctance on part of employers to employ
mothers with young children and ethnic Roma.
Article 22. Cultural, religious and linguistic diversity
Protection of religious minorities
Legislative initiatives, national case law and practices of national authorities
The freedom of religious conviction is guaranteed by Article 15 Para. 1 of the Charter of
Fundamental Rights and Freedoms which reads: “Freedom of thought, conscience and
religious conviction is guaranteed. Everybody has the right to change his or her religion or
faith, or to have no religious conviction.”
In the Czech Republic there exists no state religion. According to 2000 census only 28.6% of
men and 35.5% of women declared themselves as believers141. That makes the Czech
Republic the most atheist country in Europe.
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Positive aspects
The Law 341/2004 amending the Radio and Television Broadcasting Act explicitly prohibits
commercials and teleshopping programmes attacking faith and religion or political or other
opinion.
Protection of linguistic minorities
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
On 2 July 2004 The Advisory Committee of the Framework Convention for the Protection of
National Minorities received a second report submitted by the Czech Republic142. In its report
the Czech Republic admits that: “16. The Roma belong to groups obviously exposed to
discrimination and social exclusion. Their discrimination persists in access to employment,
housing, services and in other areas. Obviously, only a small proportion of these cases is
effectively penalized. The Czech Government is aware that this situation gives rise to justified
criticism on the part of persons belonging to Roma communities, as well as on the part of
treaty-based mechanisms, such as the Committee on the Elimination of Racial Discrimination
(hereinafter referred to as "CERD") and the Human Rights Committee. “
The Advisory Committee has not adopted any opinions on this report, yet. Neither any
resolution of the Committee of Ministers has been so far adopted concerning this report.
Legislative initiatives, national case law and practices of national authorities
The Law 341/2004 amending the Radio and Television Broadcasting Act explicitly prohibits
commercials and teleshopping programmes which involve discrimination on the grounds of
sex, race, color, language, national or social origin and belonging to a national or ethnic
minority.
Positive aspects
The public Czech Radio broadcast news and current affairs programmes prepared by national
minorities departments (programmes for German, Polish, Roma, Slovak and other minorities).
Since 2003, the Czech Television, Ostrava Studio, has been broadcasting weekly current
affairs programmes for the Polish minority, prepared by editors belonging to this minority. In
2004, the same TV studio lanched “Babylon”, a current affairs and documentary review
covering all national minorities in the Czech Republic. Topics for Babylon are suggested by
representatives of national minorities.
Article 23. Equality between man and women
Gender discrimination in work and employment
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny, the Czech Republic has not been found to be in a violation
by the European Court of Human Rights of Article 14 of the ECHR or by any other
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international organ of prohibition of discrimination. The Czech Republic is a party to the
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination
against Women.
Legislative initiatives, national case law and practices of national authorities
General questions on discrimination have been dealt with under Article 21.
At the governmental level the Ministry of Labour and Social Affairs is entrusted with a
special authority to coordinate state policy that concerns a state of women in the society. The
Government adopts every year the National Program of Action called Priorities and way of
the government in enforcing equality between men and women. Under this program members
of the government are required to promote the principle of equality between men and women.
The report about fulfilment of the 2003 National program of Action was adopted by the
government on 12 May 2004.143 The report states that: “There were made several significant
steps in eliminating inequality between men and women in the year 2003.” However, the
report also states that there is a general aversion towards adopting any positive actions in the
Czech society.
A group of experts from various NGOs and academic institutions published a shadow report
in the field of equal treatment and equal opportunities for women and men.144 It states that:
“The reality does not correspond with the relatively optimistic tone of the government
Reports.” The general comments of the shadow report are: the government reports do not give
a true picture of the fulfilment of the individual tasks, neither the Government nor the
individual ministries have developed functional control mechanisms to monitor fulfilment of
the National programs of Actions, the execution of the policy of equal treatment is not
sufficiently instutionalized, the government does not address necessary structural changes and
key problems.
Positive actions seeking to promote the professional integration of women
Legislative initiatives, national case law and practices of national authorities
At the governmental level the Ministry of Labour and Social Affairs is entrusted with a
special authority to coordinate state policy that concerns a state of women in the society. The
Government adopts every year the National Program of Action called Priorities and way of
the government in enforcing equality between men and women. Under this program members
of the government are required to promote the principle of equality between men and women.
The report about fulfilment of the 2003 National program of Action was adopted by the
government on 12 May 2004.145 The report states that: “There were made several significant
steps in eliminating inequality between men and women in the year 2003.” However, the
report also states that there is a general aversion towards adopting any positive actions in the
Czech society.
A group of experts from various NGOs and academic institutions published a shadow report
in the field of equal treatment and equal opportunities for women and men.146 It states that:
“The reality does not correspond with the relatively optimistic tone of the government
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Reports.” The general comments of the shadow report are: the government reports do not give
a true picture of the fulfilment of the individual tasks, neither the Government nor the
individual ministries have developed functional control mechanisms to monitor fulfilment of
the National programs of Actions, the execution of the policy of equal treatment is not
sufficiently instutionalized, the government does not address necessary structural changes and
key problems.
Good practices
The Czech Government has enacted by its resolution No. 506 of 26 May 2004 the amended
version of the Legislative Rules of Government. This is an instrument binding upon all
departments of the Government and all auxiliary bodies involved in drafting, discussion and
presentation of legislative projects. According to Article 4, par. 1(f), the project of legislative
principles of future law shall include, inter alia, an assessment of the existing situation and of
the impact of proposed solution in respect of the equality between men and women if there is
an intent to regulate the area of relations differently for men and women; the assessment of
the existing situation and of the impact of the proposal shall include an explanation of
grounds for possible differentiation, expected consequences or development, using statistic
and other data structured between men and women, if available.
Remedies available to the victim of gender discrimination (burden of the proof, level of
penalties, standing of organisations to file suits)
Legislative initiatives, national case law and practices of national authorities
An amendment of Penal code, which entered into force on 1 June 2004, introduced a new
element of crime to combat domestic violence.147 Under the new Section 215a of the Penal
Code anyone who ill-treats a person that he/she shares a flat or a house with will be punished
up to three years of imprisonment. At the same time this provision is not included in the list
of provisions of the Criminal Procedure Code under which prosecution of the offender is only
possible with the consent of the victim. That was a major drawback of the past legislation
because perpetrators of domestic violence were not often prosecuted under at that time
existing provisions of the Penal code because the victim (usually relative of a perpetrator) did
not give consent.
The amendment was adopted in January 2004 and was much advocated by NGOs active in
the field of women rights. According to the research of the Institute of Sociology of the
Academy of Sciences of the Czech Republic that was made in 2003-2004 38%148 of women in
the Czech Republic have experience with some sort of domestic violence from their partner.
Participation of women in political life
Legislative initiatives, national case law and practices of national authorities
The participation of women in political life in the Czech Republic is not proportionate. There
are currently two women ministers out of eighteen, 32 women members of the Chamber of
Deputies of the Parliament out of 200 and 10 women senators out of 81. The report about
fulfilment of the 2003 National program brings statistics under which in 2003 there were 15
women deputy ministers out of 82 and 144 women in position of a director in governmental
bodies out of 521.
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Article 24. The rights of the child
Possibility for the child to be heard, to act and to be represented in judicial proceedings
Legislative initiatives, national case law and practices of national authorities
The Article 12 of the Convention on the Rights of Child is implemented in the Civil
Procedure Code149, which allows for a child to be heard before a court in matters that concern
him/her, Law on Social and Legal Protection of Children150, which allows for a child to be
heard before an Authority for Social and Legal Protection of Children and Law on Family151,
that states that children be heard in matters that directly concern them by their legal guardians
(most often parents).
The possibility for a child to be heard in other areas as schools or other institutions is not
regulated by law.
However various NGOs active in the protection of children rights (e.g. The League of Human
Rights) claim that these provisions are rarely used.
It is especially of a concern in hearings before a court where children (under 18 years) must
be represented. The Civil Procedure Code stipulates that a court has an obligation to find out
an opinion of the child. Yet, it does not stipulate how the opinion should be found out. In
reality courts rarely approach to direct interviewing of a child in order to protect the child.
Another possible method - informal interview with an official of an Authority for Social and
Legal Protection of Children is also rarely used. Most often the opinion of a child is said to be
found out from an expert opinion, who is the only person to directly interview the child.
However such an opinion of a child is already interpreted by an expert and often the expert is
primarily reporting on something else.
As a consequence, the courts often decide in matters directly concerning a child (e.g. foster
care) without knowing the opinion of the child. Therefore the NGO League of Human Rights
claims that: “A Paternalistic approach predominates in practice of courts and Authority for
Social and Legal Protection of Children that sees a child as an object rather than as a subject
of rights.”
Reasons for concern
Despite recommendations of the Committee on the Rights of the Child in its last concluding
observations on the Czech Republic on 18 March 2003 (CRC/C/15/Add.201) a complex legal
regulation guaranteeing the right of a child to be heard in all areas that concern him has not
been adopted yet.
Possibility for the child to be heard in school disciplinary proceedings
Legislative initiatives, national case law and practices of national authorities
The possibility for a child to be heard in other areas as schools or other institutions has not
been regulated by law. However, in 2004, a new, more progressive Education (School) Act
was passed by Parliament.152 Under Sec. 21 (1)(f) of the new Act, pupils and students shall
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have right to be heard in respect of all important matters of their education; their statements
must be taken into consideration, according to their age and development.
Alternatives to the removal from the family
Legislative initiatives, national case law and practices of national authorities
Help to children in difficult situations comes predominantly by placing the children to care
institutions. As a consequence, a disproportionably high number of children are placed into
care institutions. Twelve NGOs formed a coalition “Children belong to a family” when they
claim that preventive mechanisms and family consultancy is insufficient in the Czech
Republic. As a consequence social problems and crisis situation of a family are solved by
placing children into care intuitions. According to the Coalition about 20,000 children are
currently living in care institutions in the Czech Republic.
Another reason of concern is solving a situation of maltreated, neglected or sexually abused
children by placing them into care institutions. The Czech Republic does not have a system of
therapy and rehabilitation for children affected with a CAN syndrome. Where such an abuse
is suspected the child is usually placed into a care institution. That prevents the child to be
further abused by the offender but on the other hand it also breaks the link to other members
of the family from whom the child awaits support. There are too few asylum houses where a
child could go instead with a member of its family.
The coalition of the NGOs “Children belong to a family” claim that the care institutions are
not able to give an appropriate care to children with the CAN syndrome and therefore a
psychological deprivation of the children is further deepened as a consequence of them being
taken from their family surrounding.
There are no special therapeutic foster families that would provide appropriate rehabilitation
in a family surrounding for a child with a CAN syndrome in the Czech Republic.
Juvenile offenders
Legislative initiatives, national case law and practices of national authorities
On 1 January 2004 the Law on Responsibility of Juveniles for Criminal Offences and Juvenile
Justice153 entered into force. The adoption of such a law was recommended in the last
concluding observations of the Committee on the Rights of a Child (CRC/C/15/Add.201). The
law is a significant step to a change of criminal policy for juveniles in a sense of a shift
towards restorative justice. The law comprehensively regulates the substantive and procedural
aspects of punishing juveniles. It stresses the coordination of courts with Authority for Social
and Legal protection of Children and the role of Probation and Mediation Service. It
introduces principles of restorative justice and it stresses the resocialization of juvenile
offenders. The Law introduces besides traditional penalties a set of educational measures as a
punishment that should be, generally speaking, given priority.
According to the mentioned Law on Responsibility of Juveniles for Criminal Offences and
Juvenile Justice a court can under exceptional circumstances sentence a child younger than
fifteen years to a special institution (protective custody). Nevertheless such institutions have
not been established and therefore such a child would have to be sent to the same institution
as juvenile offenders older than 15. That can further deepen the sociologically pathologic
evolution of that child. This was also of a concern to the Committee on the Rights of a Child
in its last concluding observations on the Czech Republic (CRC/C/15/Add.201).
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Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The proposed amendment to the Law on Family concerning the adoption of a child was
rejected in the legislative process for its non-conformity with the European Convention on the
Adoption of Children (1967). For the reason of accelerating the process of adoption it was
proposed that parents can give consent to the adoption immediately after the child is born and
such consent would take effect after 6 weeks from the birth of a child. Yet, the European
Convention on the Adoption of Children requires that a mother gives consent no sooner than
6 weeks after the birth of a child.
Article 25. The rights of the elderly
Participation of the elderly to the public, social and cultural life
Legislative initiatives, national case law and practices of national authorities
General questions on discrimination have been dealt with under Article 21.
On 21 July 2004 the Government approved by Resolution No. 730 National Action Plan on
Social Inclusion. The document is based on Joint Inclusion Memorandum signed in Brussels
by the Czech Minister of Labour and Social Affairs and the European Commissioner on
Employment and Social Affairs on 18 December 2003. The plan analyzes the current
situation, identifies social groups that are particularly vulnerable to social exclusion and tries
to define objectives, activities and measures to combat social exclusion. The plan identified
older people, particularly older people living alone, older people with low income and older
people with reduced ability for self-support as a vulnerable group to social exclusion.
In 2004 the Government acting according to the National programme on Preparation on
Ageing (2003-2007)154 launched Healthy Ageing 2004 program. Within this program
subsidies are available to local governments and NGOs for projects dealing with care of the
elderly and people suffering from diseases related to advanced age.
The possibility for the elderly to stay in their usual life environment
Legislative initiatives, national case law and practices of national authorities
The above mentioned National Action Plan on Social Inclusion stresses that: “The overall aim
is to enable old people who are extremely at risk of social exclusion to stay in their natural
environment as long as possible.”
Other relevant developments
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The pension scheme in the Czech Republic is based on distributing money to pensioners from
the state budget. The average amount of old-age pension is about 40% of the average salary in
the Czech Republic. The European Committee of Social Rights in its report on the Czech
Republic (Conclusions XVII-1 (Czech Republic)) concluded that: “As regards the level of
social security benefits, the Committee notes the calculations in the report according to which
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… old-age, disability and survivor’s pensions are above the levels required under the
European Code of Social Security.“
Article 26. Integration of persons with disabilities
Protection against discrimination on the grounds of health or disability
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
Conclusions on Article 15 of the European Social Charter are not included in the so far
published Conclusions of the European Committee of Social Rights (Conclusions XVII-1
(Czech Republic)).
Legislative initiatives, national case law and practices of national authorities
General questions on discrimination have been dealt with under Article 21.
Positive aspects
Government Board for People with Disabilities operates since 1991 as an advisory body to the
government that also coordinates policy towards people with disabilities. Its aim is to help to
establish equal opportunities for persons with disabilities in all fields of life.
On 16 June 2004 the Government approved by Resolution No 605 a new Medium-term
Strategy for National Policy on People with Disabilities. It sets tasks and objectives for years
2004-2009. The strategy stresses the principle of non-discrimination in all spheres of life.
However the document is mostly a set of ideas for future consideration than a set of concrete
tasks and objectives for implementation.
On 21 July 2004 the Government approved by Resolution No 730 National Action Plan on
Social Inclusion. The document is based on Joint Inclusion Memorandum signed in Brussels
by the Czech Minister of Labour and Social Affairs and the European Commissioner on
Employment and Social Affairs on 18 December 2004. The plan analyzes the current
situation, identifies social groups that are particularly vulnerable to social exclusion and tries
to define objectives, activities and measures to combat social exclusion. Some of its aims
were already integrated into the new Law on Employment.
Professional integration of persons with disabilities: positive actions and employment quotas
Legislative initiatives, national case law and practices of national authorities
A new Law on Employment entered into force on 1 October 2004155. It also regulates
employment of disabled persons. According to this law disabled persons are entitled to special
care of State Employment Offices (SEO). The so called employment rehabilitation provided
by SEOs is aimed at finding and/or retaining a suitable job for the particular person with a
disability and it is provided free of charge.
Further, under this law an employer can make a contract with a State Employment Office to
establish a so called protected workplace for persons with disabilities. For such a place an
employer can get subsidy. Employers can receive another subsidy if over 50% of his/her
employees are persons with disabilities.

155

Zákon o zaměstnanosti, č. 435/2004 Sb.
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According to this law an employer who has over 25 employees is obliged to employ persons
with disabilities in the minimum quota of 4% of all his employees. If he/she does not fulfil
this obligation the employer has to pay certain amount of money to state budget. Such an
amount equals to 2.5 times the average monthly wage in the Czech Republic per year for
every place that the employer is short of the quota. However this does not apply to
government bodies and other state agencies that have to obey the quota and cannot pay the
money instead.
On the other hand, another law that took effect on 1 August 2004 negatively effected the
employment of persons with disabilities that are at the same time receiving disability
pensions. The amendment156 to the Law on Public Health Insurance Contributions157 de facto
increased the contribution of employed persons with disabilities and their employers to the
public health insurance system. Before the amendment the contribution was paid only from
the amount that a person with a disability earned above the amount for which a contribution
for such a person was paid by a state (currently that amount is 3 458 Kč). The amount of
contribution paid jointly by employers and employees is 13.5% of gross wage. Therefore
before the amendment employers could safe a considerable amount of money when
employing persons receiving disability pensions compared to the situation now, which
negatively affected employability of persons with disabilities. Most of all employers who
employ a considerable amount of persons with disabilities (especially so called protective
workshops that employ only persons with disabilities) are negatively affected by the
amendment. Therefore MPs in the Chamber of Deputies of the Parliament already approved
an act that reacts to this problem. According to the Act the employers that have filled over
50% of their job places with persons with disabilities will have a special regime. They will
calculate their contributions to health insurance scheme in the way as before the amendment.
However, the Act must yet be approved by the Senate and signed by the President.
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CHAPTER IV : SOLIDARITY
Article 27. Workers’ right to information and consultation within the undertaking
The Czech Republic has not so far ratified the Revised European Social Charter, which it
signed in 2000. It has, on the contrary, ratified the Additional Protocol (1988) to the European
Social Charter, in the framework of which it declared itself bound, inter alia, by Article 2
granting the right to information and consultation.
Workers’ information on the economic and financial situation of the undertaking
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
In July 2004, the Czech Republic submitted its Second report on the implementation of the
European Social Charter,158 in which it dealt with the implementation of Article 2 of the
Additional Protocol (1988) to the European Social Charter. The European Committee of
Social Rights is going to evaluate this report and to adopt the conclusions on it in 2005.
Legislative initiatives, national case law and practices of national authorities
The workers´ right to information and consultation within the undertaking is granted by the
Law 65/1965 Coll., Labour Code,159 as amended by the Law 155/2000 Coll.160 This regulation
is not fully compatible with the directive 2002/14/EC establishing a general framework for
informing and consulting employees in the European Community. Therefore, a new
amendment, which should fully transpose the directive, is currently prepared by the Ministry
of Labour and Social Affairs.
Under the Labour Code, the workers´ right to information and consultation may be exercised
either via workers´ representatives, for instance trade unions, or – when there are no trade
unions – directly by individual workers. The regulation applies to all undertakings/
establishments, regardless of the number of their employees and of whether they are private
or public. Moreover, the Labour Code also grants the workers the right to access to
supranational information and consultation (Sec. 25d), concerning the employers acting on
the territory of the European Union. Disputes concerning the right to information and
consultation can be brought before the labour office, which serves as an inspection body.
According to the Government report, if the labour office finds out that there has been a
violation of the right by the employer, it may inflict an administrative fine on the employer.
The employer is entitled to appeal against such a decision to the Ministry of Labour and
Social Affairs, which serves as an appellate body. The decision of the Ministry, relating to the
infliction of the fine, may be reviewed by an independent court at the request of the employer.
According to the interpretation by the Czech-Moravian Trade Union Confederation, however,
the labour office may not, in case of the violation of the given right to information, impose a
158

Second report on the implementation of the European Social Charter submitted by the Government
of the Czech Republic (for the period 1 January 2001 to 31 December 2002: Articles 2, 3, 4, 7, 8, 11,
14, 15§2, 17, 18; Articles 1-4 of the Additional Protocol to the European Social Charter), 7 July 2004,
RAP/Cha/CZ/II(2004).
159
Zákon č. 65/1965 Sb., zákoník práce [Law No. 65/1965 Coll., Labour Code].
160
Zákon č. 155/2000 Sb., kterým se mění zákon č. 65/1965 Sb., zákoník práce, ve znění pozdějších
předpisů, a některé další zákony [Act 155/2000 Coll., which changes the Act 65/1965 Coll., Labour
Code, with later amendments, and some other Acts].
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fine on the employer, because such a violation is qualified neither as an infraction, nor as an
administrative infraction. The labour office is just entitled to ask the employer to eliminate the
defections in a certain term and to present a written report on the realized steps. The
employees may seek the protection of their right and the sanction against the employer at
common courts.
a) Information regarding the economic and financial situation of the undertaking
The Labour Code grants the workers the right to be informed about “the economic and
financial situation of the employer” (Par. 18 (2) of the Labour Code). Furthermore, they have
the right to be informed about the following matters:
• Consequences of the employer´s activities on the environment and ecologic measures
adopted by the employer;
• Transfer of the undertaking, its parts or (some of) its task to another undertaking;
• Legal status of the employer and its changes, internal organisation and the person
responsible to act on behalf of the employer in labour affairs;
• Probable evolution of the employment in the employer´s undertaking;
• Intended structural changes, rationalisation and organisational measures and measures
onnected with the collective dismissals;
• Situation and structure of the employees and basic questions on working conditions;
• Safety, security and protection of health at work.
b) Consultation of the representatives, in particular in the event of collective dismissals
The workers have the right to be consulted (individually or via their representatives) about the
questions relating to:
• Transfer of the undertaking, its parts or (some of) its task to another undertaking;
• Measures concerning the collective dismissals;
• Questions concerning the safety, security and protection of health at work.
The consultation denotes “negociation between the employer and the workers, eventually
negociations between the employer and the workers aimed at reaching an agreement” (Par.
18 (1) of the Labour Code).
c) Balance between the right of workers to receive this information is balanced with the
need to preserve the confidential character of certain information the disclosure of
which could undermine the company.
In the period under scrutiny, according to information from the Czech trade unions, there
were some problems recorded concerning the relation between the workers´ right to
information and consultation and the protection of the trade secret as anchored in the
Commercial Code (Par. 117 and fol.).
According to the information provided by the Czech trade unions, most employers do provide
the workers with information. However, this information is usually rather general and is
communicated just in the oral way. The respect of the right to consultation seems more
problematic, as a lot of employers confuse “information” and “consultation”, in the results of
which they tend to replace the procedure of “consultation” by a mere process of “informing”.
Reasons for concern
a) The Labour Code does not specify the details of the information and consultation
processes, because these are supposed to be “terms sufficiently comprehensible on a
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general scale”.161 However, the practice shows that this presupposition is not always met.
Furthermore, the Labour Code contains no concrete terms, in which the information has
to be provided or the consultation has to take place.
b) The Labour Code does not reflect Art. 6 of the Directive 2002/14/CE on the protection of
confidential information.
The principle of collective discussion for the introduction of new technologies
Legislative initiatives, national case law and practices of national authorities
The Czech legal order does not know the principle of collective discussion for the
introduction of technological innovations in the undertaking. However, the necessity of such a
consultation may sometimes be deduced from some general dispositions of the Labour Code,
for instance the requirement to consult “questions concerning the safety, security and
protection of health at work” (Sec. 18 of the Labour Code).
Article 28. Right of collective bargaining and action
Social dialogue
Legislative initiatives, national case law and practices of national authorities
On 31 March 2004, the judgment of the Constitutional Court,162 which canceled the provision
of sec. 7 of the Law No. 2/1991 on Collective Bargaining, has entered into effect. This
provision at issue made it possible for the Ministry of Labour to extend, by its regulation, the
scope of application of general (sector-wide) collective labour agreements to employers,
having alike activities and alike socio-economic conditions, who are not members of the
association of employers which concluded such an agreement. However, the provision did not
include any requirement of representativity of the employers, contracting parties to such
collective agreements. While recognising a fairly wide magin of appreciation of the
legislative power, the Constitutional Court applied a test of proportionality between
fundamental rights and public interests and came to the conclusion that the provision of the
Law would not be acceptable for the lack of the representativity criteria.
The right of collective action (right to strike) and the continuity of public services
Legislative initiatives, national case law and practices of national authorities
The Law No. 361/2003, on Civil Service of Members of Security Forces,163 which will take
effect as of 1 January 2005, allows the existence of trade unions and application of the Law
on Collective Bargaining, as appropriate, but excludes the right to strike.

161

Second report, op. cit. 1, p. 167.
Constitutional Court of the Czech Republic, judgment, Pl. US 40/02, 11 June 2003, published under
No. 199/2003 Coll.
163
Zákon č. 361/2003 Sb., o služebním poměru příslušníků bezpečnostních sborů, ve znění pozdějších
předpisů [Law No. 361/2003 Coll., as amended by later laws]
162
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Article 29. Right of access to placement services
Access to placement services
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic has not ratified the Revised European Social Charter, therefore Art. 1(3)
of this document does not bind it.
Legislative initiatives, national case law and practices of national authorities
The access to placement services in the Czech Republic is regulated by the Law 435/2004
Coll.,164 on Employment. This Act grants all the natural persons the right to employment,
which includes the right to “the facilitation of the employment” (Sec. 10). The placement
services are provided by public Labour Offices and by private Labour Agencies.
a) General requirements to the access to placement services including especially the
exclusion criteria of certain groups of persons
The Czech legal order currently distinguishes two categories of persons which make use of
the placement services (of the Labour Offices): persons interested in employment (zájemci o
zaměstnání) and pretenders to employment (uchazeči o zaměstnání). The first category
includes natural persons, who are interested in the facilitation of the placement and, for that
purpose, demand any of the Labour Offices at the territory of the Czech Republic to be
included into the evidence of persons interested in employment. The second category
comprises natural persons, who personally demand the Labour Office to facilitate the
placement at a suitable employment and are included into the evidence of the pretenders to
employment.
The inclusion into the evidence of the persons interested in employment is not subject to any
conditions and is realized on the basis of the written request of the natural person. The person
may be excluded from the evidence either on his/her own request as well as in case when
he/she does not cooperate with the Labour Office in a sufficient way or spoils the placement.
The inclusion into the evidence of the pretenders to employment is open to all natural persons,
who do not have an employment or another regular source of subsistence (military service,
invalidity etc.). The person is excluded from the evidence, if he/she:

•
•

Gets employed or acquires another regular source of subsistence;
Is not, according to the medical opinion, capable to fulfil duties of the cooperation with
the Labour Office relating to the placement;
• Is in the detention for a period longer than 6 months;
• Has revoked his/her agreement with the treatment of his/her personal data;
• Performs illegal job;
The person is also excluded from the evidence, if he/she without serious reasons:
• Refuses to accept a suitable employment;
• Refuses to accept an agreed re-qualification;
• Does not meet the conditions stated in the individual action plan;
• Refuses to undergo the examination of his/her health state;
• Spoils the cooperation with the Labour Office (for instance, he/she does not parley the
recommended employment in a given term).
164

Zákon č. 435/2004 Sb., o zaměstnanosti [Law No. 435/2004 Coll., on Employment].
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The applicant who has been excluded from the evidence of the pretenders to employment
cannot be re-included into it before the expiration of 6 months.
b) Geographical proximity of the free placement services (i.e. obligation of long
travelling distances for the applicants in order to receive it)
The Labour Offices are situated in all the towns which used to be district towns – in total,
there are 77 of them in the Czech Republic. The network of placement services is completed
by a set of private Labour Agencies.
c) Exemption from payment for these placement services (free of charge)
The services of the Labour Offices are free of charge. The Labour Agencies may charge their
services, but they may not impose the charges on the natural persons, who make use of their
services.
Reasons for concern
The reasons for the exclusion from the evidence of the pretenders to employment are
relatively extensive and may lead to the factual denial of the right to the access to the
placement services for a wide circle of persons.
Article 30. Protection in the event of unjustified dismissal
Reasons for dismissal
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic is bound neither by the ILO Convention No. 158 concerning the
Termination of Employment at the Initiative of the Employer, adopted in 1982, nor by the
Revised European Social Charter.
Legislative initiatives, national case law and practices of national authorities
The Law 65/1965 Coll., Labour Code, lays down the grounds on the basis of which the
employer may give workers a notice of dismissal (Sec. 46) or immediately terminate the
employment (Sec. 53).
The notice dismissal on economic grounds may be given in cases, when:
• the employer or his/her part cancels out;
• the employer or his/her part moves the seat;
• the employee becomes redundant in view of the decision taken by the employer or a
competent organ, on the modification of his/her tasks, technical equipment, on the
decrease of the number of workers for purpose of increasing the effectiveness of work or
on other organisational changes.
In the period under scrutiny, the grounds for the dismissal on economic grounds were not
changed.
During the period under scrutiny, a non-insignificant number of cases of illegal or unjustified
dismissal as well as situations of circumventions of law were recorded in the Czech Republic.
The employers frequently misused the legal grounds for dismissal, dependent upon the
employers´ decision, such as the redundancy caused by organisational changes. Some
employers also used the strategies of mobbing and bossing to force the employee to give the
notice of termination of employment “voluntarily”.
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Reasons for concern
Compensation due in the event of an unjustified dismissal
Legislative initiatives, national case law and practices of national authorities
If the employer does not respect these dispositions, the workers may – in the two-months term
– appeal the court and demand it to declare the invalidity of the dismissal and/or to adjudicate
the compensation for the loss of salary (Sec. 61 (1) of the Labour Code). The compensation
represents the worker´s average salary and is accorded for the period starting by the day,
when the worker informed the employer about his/her will to continue in the employment and
ending by the day when the employer allows him to continue in the work or when the
employment legally finishes. The Czech legal order does not know the distinction, common in
some European countries, between the illegal dismissal (in case of the non-accomplishment of
the formal and procedural requirements) and the unjustified dismissal (in case of the absence
of the legal ground): both the situations are treated identically by the Czech courts.
Remedies against the decision of dismissal
Legislative initiatives, national case law and practices of national authorities
For reasons of long procedures in front of the Czech courts, a complicated enforceability of
social rights and a frequent fear from the employers, the number of labour disputes presented
to the courts has diminished. Because of that, the social partners (Czech Government, trade
unions and employers) started preparing an alternative mechanism of solving labour disputes,
based on the extra-judicial procedures. In 2003, the Czech Government laid on the Ministry of
Justice the task to elaborate, in cooperation with the Ministry of Labour and Social Affairs, a
draft act introducing into the Czech legal order the institution of the extra-judicial solution of
labour disputes. However, the Ministry of Justice did not follow this instruction and, instead,
it started running a project “the Normal is not to go to Court” (Normální je nesoudit se) in the
cooperation with the Open Society Fund Prague. According to the Trade Union
Confederation, the social partners were not invited to take part in the project.
Article 31. Fair and just working conditions
Health and safety at work
Legislative initiatives, national case law and practices of national authorities
The Labour Code as amended by the Law 46/2004 has introduced some new provisions in
order to enhance measures for the protection against work-related risks, organization and role
of the safety and health services within the undertaking, such as Sec. 132b on the prevention
of risks.
Sexual and moral harassment at work
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny the Law No. 46/2004 has amended the Labour Code, in
order to implement the relevant anti-discrimination directives. The amended Sec. 1 (4) reads
as follows: “In labour law relations it shall be prohibited direct and indirect discrimination on
the grounds of gender, sexual orientation, race or ethnic origin, nationality, citizenship, social
origin, birth, language, religion or faith, property, martial or family status, family obligations,
political or other opinion, membership in political parties or political movements, trade unions
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or associations of employers; discrimination on the grounds of pregnancy or motherhood is
considered as discrimination on the ground of sex.”
The same Code includes in new Sec. 1 (8) and (9) the definitions of (moral) harassment and
sexual harassment.
Article 32. Prohibition of child labour and protection of young people at work
Protection of minors at work
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny the Law No. 435/2004, on Employment,165 has entered into
effect. Consequently, the Law No. 436/2004166 has amended Sec. 11 (2) of the Labour Code,
according to which labour of natural persons until the age 15 years or from 15 years of age to
the completion of compulsory school education shall be forbidden. Such persons may only
exercise artistic, cultural, advertising or sport activities under conditions provided by special
law. Such conditions have been specified in Sec. 121 to 124 of the Law on Employment.
Monitoring of the protection
Legislative initiatives, national case law and practices of national authorities
Monitoring of the protection of minors at work is ensured by the Labour Offices, according to
the Law on Employment.
Article 33. Family and professional life
Parental leaves
Legislative initiatives, national case law and practices of national authorities
At the constitutional level, the family issue is addressed by Art. 32 of the Charter of
Fundamental Rights and Freedoms.167 Parenthood and family are under protection of the law,
women are guaranteed special care during pregnancy, the care of children and their
upbringing is the right of their parents, and parents who are raising children are entitled to
assistance from the state.
During the scrutiny period there were no new significant amendments to the laws. The
Parliament discussed and rejected a controversial legislative proposal concerning family
support reacting to the problem of the low birth-rate and the higher birth-rate of children born
out of a wedlock, etc.

165

Zákon č. 435/2004 Sb., o zaměstnanosti [Law No. 435/2004 Coll., on Employment]
Zákon č. 436/2004 Sb., kterým se mění některé zákony v souvislosti s přijetím zákona o
zaměstnanosti [Law No. 436/2004 Coll., amending certain acts in connection with adoption of the Law
on Employment]
167
Úst. zák. č. 2/1993 Sb., Listina základních práv a svobod (Const. Law. No. 2/1993 Coll. of Laws,
Charter of Fundamental Rights and Freedoms)
166
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Protection against dismissal on grounds related to the exercise of family responsibilities
Legislative initiatives, national case law and practices of national authorities
Law No. 436/2004168 has amended, inter alia, the Labour Code in Sec. 48, para. 1(d) with a
view of making broader the legal protection against dismissals by its extention to persons on
parental leave.
Article 34. Social security and social assistance
Social assistance and fight against social exclusion (in general)
Legislative initiatives, national case law and practices of national authorities
The provision of the social assistance is regulated by Law No. 117/1995, on State Social
Support,169 and a set of other acts and government ordinances that relate to the social care.170
The benefits of the state social support, which can be attributed to all natural persons having
the permanent residence at the territory of the Czech Republic, include:
• income-related benefits (granted in dependence of the income) = child allowance, social
benefit, dwelling allowance and transportation allowance;
• income-unrelated benefits (granted independently of the income) = family allowance,
establishment allowance, foster care allowance, birth allowance, funeral allowance)
The benefits of the social care, which are reserved just for the Czech citizens, include:
• Allowance of the social necessity (Law 282/1991 Coll., on social necessity)
• Allowances for handicapped and old citizens (Government Ordinance 182/1991
Coll.)
• Allowances for families with children (Government Ordinance 182/1991 Coll.)
• Other Allowances (Government Ordinance 182/1991 Coll.).
As of 1 January 2004, Law No. 422/2003, amending Law on social necessity,171 came into
effect. It aims at preventing cases of misuse of the social care allowances. There is no other
significant development during the period under scrutiny.
Social assistance for undocumented foreigners and asylum seekers
Legislative initiatives, national case law and practices of national authorities
(see under Article 18)

168

Zákon č. 436/2004 Sb., kterým se mění některé zákony v souvislosti s přijetím zákona o
zaměstnanosti [Law No. 436/2004 Coll., amending some laws in connection with the Employment
Act].
169
Zákon č. 117/1995 Sb., o státní sociální podpoře [Law No. 117/1995 Coll., on State Social Support].
170
Zákon č. 100/1988 Sb., o sociálním zabezpečení [Law No. 100/1998 Coll.,on Social Security]; zákon
č. 482/1991 Sb., o sociální potřebnosti [Law No. 428/1991 Coll.,on Social Necessity]; etc.
171
Zákon č. 422/2003 Sb., kterým se mění zákon č. 482/1991 Sb., o sociální potřebnosti [Law No.
422/2003 Coll., amending Law No. 428/1991 Coll.,on Social Necessity]
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Measures promoting the right to housing
Legislative initiatives, national case law and practices of national authorities
The Government Ordinance No. 370/2004 laid down conditions for use of financial resources
to cover loans guaranteed by the National Fund of Housing Development.172
Article 35. Health care
Access to health care
Legislative initiatives, national case law and practices of national authorities
In December 2003, the Plenary judgment of the Constitutional Court No. 82/2003173 has been
published. The Court rejected the application of a group of deputies which had aimed at
cancelling the provision of Sec. 11(1)(d) of the Law on Public Health Insurance. This law
guarantees health care free of direct payments for all participants in the public insurance
system. The provision at issue does not allow to collect money for some parts of medical
treatment related to the free health care, which would not be in conformity with Article 31 of
the constitutional Charter of Fundamental Rights and Freedoms.
Drugs (regulation, decriminalisation, substitutive treatments)
Legislative initiatives, national case law and practices of national authorities
Law No. 362/2004174 has amended the Law on addictive drugs in order to indroduce an
adequate control of precursors. There was no other significant development during the period
under scrutiny.
Article 36. Access to services of general economic interest
There was no significant development during the period under scrutiny.
Article 37. Environmental protection
Right to a healthy environment
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny, in the year 2004 was in CR, as new member of the EU,
addopted a plenty of new environmental laws and regulations included the amendments of
this legislation. The priority areas are
- Establishing Nature Conservation and Landscape Protection, Protection of the
Biological Diversity; of a Network NATURA 2000;
- Sustainable use of natural resources, protection of waters and protection against floods,
optimisation of material flows and waste management;
172

Nařízení vlády č. 370/2004 Sb., o rozsahu a podmínkách použití finančních prostředků k úhradě
úvěrů zajištěných Státním fondem rozvoje bydlení.
173

Constitutional Court, Plenary judgment, No. Pl ÚS 14/02, 4 June 2003, Reports of the C.C., vol. 30,
30 December 2003, No. 82/2003.
174
Zákon č. 362/2004 Sb., kterým se mění zákon č. 167/1998 Sb., o návykových látkách.
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- Reduction the damage to the environment from human activities, improving
environmental standards for the quality of human life;
- Protection of the climate system of the Earth and prevention of long-range transport of
air pollution.
The most important new laws and amendments to this legislation in the year 2004 are
especially:
The new Act on Trade with endangered species of wild fauna and flora;175
The new Act on management of genetically modified organisms and products;176
The new Act on chemical substances and chemical preparations No.356/2003 Coll. (entered
into force on May 1, 2004;177
The new Fisheries Act;178
The Water Act No.254/2001 Coll, as amended by Law No.20/2004 Coll.;179
The Act on Water Mains and Sewers No.274/2001 Coll., as amended by Law No.167/2004
Coll;180
The Act on Protection of the Air No.86/2002 Coll., as amended by Law No.92/2004 Coll.
and Law No.186/2004 Coll.;181
The Act on the Conservation of Nature and the Protection of Landscape No.114/1992 Coll.,
as amended by Law No.218/2004 Coll.;182
The Act on geological work No.62/1988 Coll., as amended by Law No.18/2004 Coll.;183
The Act on wastes No.185/2001 Coll., as amended by Law No.167/2004 Coll., Law
No.188/2004 Coll. and Law No.317/2004 Coll.;184
The Act on forests No.289/1995 Coll., as amended by Law No.149/2003 Coll. – particularly
entered into force on May 1, 2004;185
The Act on peaceful use of nuclear energy and ionising radiation No.18/1997 Coll., as
amended by Law No.186/2004 Coll.;186
The Act on Environmental Impact Assessment No.100/2001 Coll., as amended by Law
No.93/2004 Coll.;187
The Act on Integrated Prevention, Pollution and Control No.76/2002 Coll., as amended by
Law No.437/2004 Coll.;188
The Act on Prevention of Hazardous Accidents No.353/1999 Coll., as amended by Law
No.82/2004 Coll.;189

175

Zákon č. 100/2004 Sb., o obchodování s ohroženými druhy volně žijících živočichů a planě
rostoucích rostlin [Law No. 100/2004 Coll., on Trade with endangered species of wild fauna and flora].
176
Zákon č. 78/2004 Sb., o nakládání s geneticky modifikovanými organismy a produkty [Law No.
78/2004 Coll., on Management of genetically modified organisms and products]
177
Zákon č. 356/2003 Sb., o chemických látkách a přípravcích [Law No. 356/2003 Coll., on Chemical
substances and chemical preparations].
178
Zákon č. 99/2004 Sb., o rybářství [Law No.99/2004 Coll., on Fisheries].
179
Zákon č. 20/2004 Sb., kterým se mění zákon č. 254/2001 Sb., o vodách.
180
Zákon č. 167/2004 Sb., kterým se mění zákon č. 274/2001 Sb., o vodovodech a kanalisacích.
181
Zákon č. 86/2002 Sb., o ochraně ovzduší, ve znění zákonů č. 92/2004 Sb. a č. 186/2004 Sb.
182
Zákon č. 114/1992 Sb., o ochraně přírody a krajiny, ve znění zákona č. 218/2004 Sb.
183
Zákon č. 62/1988 Sb., o geologických pracích, ve znění zákona č. 18/2004 Sb.
184
Zákon č. 185/2004 Sb., o odpadech, ve znění zákonů č. 167/2004 Sb., č. 188/2004 Sb. a č. 317/2004
Sb.
185
Zákon č. 289/1995 Sb., o lesích, ve znění zákona č. 149/2003 Sb.
186
Zákon č. 18/1997 Sb., o mírovém využívání jaderné energie a ionizujícího záření, ve znění zákona č.
186/2004 Sb.
187
Zákon č. 100/2001Sb., o posuzování vlivů na životní prostředí, ve znění zákona č. 93/2004 Sb.
188
Zákon č. 76/2002 Sb., o integrované prevenci a kontrole znečišťování, ve znění zákona č. 437/2004
Sb.
189
Zákon č. 353/1999 Sb., o prevenci závažných havárií, ve znění zákona č. 82/2004 Sb.
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The Act on land-use planning and the construction act No.50/1976 Coll., as amended by
LawNo.218/2004 Coll., Law No.300/2004 Coll., and Law No.437/2004 Coll.;190
In the middle of April 2004 the president of the Republic signed an amendment to the Law
No.114/1992 Coll., on Nature Conservation and Landscape Protection - Law No.218/2004
Coll. This has brought to end an unusually long and complicated process. The amendment has
fullfilled its main objective: at the last moment but to a full extent it implements in the Czech
legislation the requirements of the European Bird (No.79/409/EEC) and Habitat
(No.92/43/EEC) Directives, i.e. the concept of the united European NATURA 2000 network.
However, the Czech Government has failed to fullfil its obligations under the EC Treaty, as it
had not prepared the national list with proposal of the specially protected areas (sites of
Community interests) and it had not transferred this list to European Commission.
As to the second important components of the Natura 2000 system, the bird areas, the
situation seems to be problematic. Many of the 38 Birds Specially protection areas are
threatened by the development of transport and other economical interests and projects. The
Czech Government changed the SPA boundaries by the SPA Komarov, in contrary to Act on
Nature Conservation and Landscape Protection and to Birds Directive. In many cases there is
a serious direct threat to populations and habitats of the qualifying bird species. Three Birds
SPA (Hermansky stav-Odra-Poolzi, Ceskobudejovicke rybniky, Dehtar) were proposed by the
Ministry of Environment in accordance with European legislation and Case-law of the
European Court of Justice, but the Czech Government did not establish these three SPAs191
and preferred the economical requirements.
Positive aspects
During 2004 the process of harmonisation and implementation of the EC environmental
legislation has made a good progress and, therefore, has established a strong framework for
protection of the environment in the Czech Republic.
The right to access to information in environmental matters
Legislative initiatives, national case law and practices of national authorities
The constitutional legal basis for environmental protection is done in the Constitutional Act
No.1/1993 Coll., (Article 7), and in the Charter of fundamental rights and Freedoms,
constitutional Act No.2/1993 Coll. (Article 35). Everyone has the right to a favourable
environment (Article 35/1). Everyone has the right to timely and complete information on the
state of the environment and natural resources (Article 35/2).
Right to free access to environmental information is in practises in accordance with the
respective EU Directive and with Aarhuss Convention. It has been regulated by the Law
No.123/1998 Coll, on the right to access to information on the environment, as amended.192
During the period under scrutiny the Czech Government has prepared an amendment to this
law with the purpose of harmonisation with the European Directive No.2003/4/EC.

190

Zákon č. 50/1976 Sb., o územním plánování a stavebním řízení, ve znění zákonů č. 218/2004 Sb., č.
300/2004 Sb. a č. 437/2004 Sb.
191
The ECJ has in past often ruled, that the member state is not entitled, when designating a Birds
Special Protection Areas and defining its boundaries, to take account of the economic requirements, i.e.
Case C-355/90 Commission v.Spain (1993) ECR I-4221, Case C-44/95, R.v.Secretary of state for the
environment, ex parte Royal Society for the Protection of Birds (1996) ECR I-3805, Case C-3/96
Commission v.Netherland (1998) ECR I-3031, etc.
192
Zákon č. 128/1998 Sb., o právu na informace o životním prostředí, ve zněné pozdějších předpisů.
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Right to participation of the public in decision-making of administrative authorities is
regulated in some environmental laws, for example in Act on Environmental Impact
Assesment or in Nature Conservation and Landscape Protection Act.
However, Sec. 43 of the Czech Act on Nature Conservation and Landscape Protection has
considerably restricted, in contradiction with constitutional principles, the right to
participation of the public in decision-making of administrative authorities and the right to
bringing an appeal against the decision.
Contrary to Aarhuss Convention, Czech law also does not provide for the right to actio
popularis for NGOs.
Positive aspects
In 2004, the Parliament, after long and complicated process, has given its approval to
ratification of the Aarhuss Convention. - Convention on Access to Information, Public
Participation in Decision-Making and Accesss to Justice in Environmental Matters.193
The use of incentive mechanisms for the protection of the environment
Legislative initiatives, national case law and practices of national authorities
Czech law regulates, in particular, the charges, taxes, compulsory financial reserves, advancepayment systems, customs duty and some others economical instruments.
Most important incentive mechanisms are the charges. In 2004, some amendments has been
adopted in area of environmental charges legislation. Charges are subdivided into three
categories as follows:
I. charges for detriment to or deterioration of the environment, i.e. charges for air pollution194,
waste disposal195 and wastewater discharge.196
II. charges for exploitation of natural resources, i.e.charges for the abstraction of surface and
ground water197.
III. charges for use, for example charges for the use of freons198.
Most proceeds from the charges are directed to the State Environmental Fund of the Czech
Republic and create a basic resource for investment and non-investment financing of actions
for protection and maintenance of the environment within the whole country. Thus, the State
Environmental Fund plays a positive role in the economic policy of environmental protection.
The amount of money of the Fund is about 3 billion a year.
The Czech Government has prepared implementation of environmental tax reform and
proposal of the greenhouse gas emissions in connection with EU policy (Directive
2003/87/EC on trading in greenhouse gas emissions). Unfortunately, the Parliament rejected
the useability of the yields from trading the greenhouse gas emissions for investment and noninvestment financing of projects for protection of the environment.

193

See Notice of the Ministry of Foreign Affairs No. 124/2004 Coll.of Int.Treaties.
Law No. 92/2004 Coll.
195
Laws No.167/2004 Coll., No.188/2004 Coll., No.317/2004 Coll.
196
Laws No.20/2004 Coll., and No.167/2004 Coll.
197
Law No.20/2004 Coll.
198
Laws No.92/2004 Coll., and No.186/2004 Coll.
194
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Positive aspects
During the period under scrutiny some amendments to laws with new economical-legal tools
have been adopted. The Czech Government has started the process the implementation of
Kyoto Protocol.
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The Government approved, by its Resolution No.235 of March 17, 2004, the updated strategic
documents State Environmental Policy of the Czech Republic (hereinafter SEP). The updated
SEP is conceived so as to define a consensual framework for long-term and medium-term
directing of the development of the environmental dimension of sustainable development in
the Czech Republic. The SEP is a response to incentives following from the results of the
evaluation of implementation of the previous SEP and the need to preserve and, where
possible, further improve the environment in the name of good life for future generations of
the inhabitants of the Czech Republic. It respects the responsibilities that results from the
membership of the CR in the European Union, in the United Nations, in the OECD, etc.
Although SEP is a governmental document, its full implementation requires an active
participation of the general public, partners in the business sector, NGOs, science and
research and others. Unfornately, SEP is not a generally binding regulation, but just a
strategic document which has to be implemented only by members of the Government and the
heads of other central bodies of the State administration.
Positive aspects
At present, Law No 17/1992 Coll., on the Environment, as amended, is considered to be the
s.-c. “small” environmental code.199 However, in 2004, the Czech Ministry of Environment
has been working on a draft Environmental code. This should be recognised as a significant
step towards creation of a comprehensive system of legal regulation as it will cover the whole
area of environmental protection as well as replacing the current fragmented legislation. The
future Code will consist of a general section and a special section. The expectation is that the
Code will not only make the environmental law more systematic and consistent but also more
transparent and enforceable.
Article 38. Consumer protection
Protection of the consumer in contract law
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny, several new laws or amendments to laws already in force
have been adopted with the purpose of implementation of EU legislation. They include, in
particular, Law No. 39/2004 amending the Insurance Act,200 Law No. 94/2004 amending the
Law on packing and labels,201 Law No. 119/2004 amending the Trade enterprise Act and
Consumer protection Act,202 and Law No. 217/2004 amending the Consumer protection Act.203
199

It has defined in particular the basic concepts and basic principles (for example, ecological damage,
pollution, sustainable development, etc., principle of producers liability, precautionary diligence
principle, principle of prevention, etc.
200
Zákon č. 39/2004 Sb., kterým se mění zákon č. 363/1999 Sb., o pojišťovnictví.
201
Zákon č. 94/2004 Sb., kterým se mění zákon č. 477/2001 Sb., o obalech.
202
Zákon č. 119/2004 Sb., kterým se mění zákon č. 455/1991 Sb. a zákon č. 634/1992 Sb.
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Protection of the consumer in the law of civil procedure
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny, the new Law No. 558/2004 has amended the Law on
Financial Arbiter204 in a sense that also consumer associations has been given the right to
propose candidates for the post of Arbiter to the Chamber of deputies of the Parliament.
Information of the consumer
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny, several new laws or amendments to laws already in force
have been adopted with the purpose of implementation of EU legislation, in particular, Law
No. 94/2004 amending the Law on packing and labels,205 and Law No. 480/2004 on some
services of information society.206

203

Zákon č. 217/2004 Sb., kterým se mění zákon č. 634/1992 Sb.
Zákon č. 558/2004 Sb., kterým se mění zákon č. 229/2002 Sb., o finančním arbitrovi.
205
Zákon č. 94/2004 Sb., kterým se mění zákon č. 477/2001 Sb., o obalech.
206
Zákon č. 480/2004 Sb., o některých službách informační společnosti.
204
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CHAPTER V : CITIZEN’S RIGHTS
Article 39. Right to vote and to stand as a candidate at elections to the European
Parliament
Right to vote and to stand as a candidate at elections to the European Parliament
Legislative initiatives, national case law and practices of national authorities
In the period under scrutiny, the historically first elections to the European Parliament on the
territory of the Czech Republic took place (11-12 June 2004). Their course was regulated by
Law No. 62/2003 Coll., on Elections to the European Parliament and on Amendments to
Certain Acts207 adopted in 2003, which transposes the Council Directive 93/109/EC laying
down detailed arrangements for the exercise of the right to vote and stand as a candidate in
elections to the European Parliament for citizens of the Union residing in a Member State of
which they are not nationals. Provisions regulating the voting procedures were very similar to
those used for the elections to the Chamber of Deputies of the Czech Parliament. The
participation in the election to the European Parliament was relatively low (28,32%), even in
comparison with the European average (45,7%).
a) Right to vote and to stand as a candidate for the Czech citizens
The active voting right is granted to any citizen of the Czech Republic who has attained the
age of 18 on the second day of elections at the latest. The passive voting right covers all the
citizens of the Czech Republic who, on the second day of elections at the latest, have attained
the age of 21 and have been for a minimum period of 45 days registered on the territory of the
Czech Republic in the population register.
b) Right to vote and stand as a candidate for the citizens of other Member States
The Law No. 62/2003 Coll. grants both the active and passive voting right (with the age limits
corresponding to those applicable to the Czech nationals) to all the citizens of other EU
Member States, who are residents on the territory of the Czech Republic, i.e. who have been
registered for a minimum period of 45 days in the population register under Law No.
133/2000 Coll., on the Population Register and Birth Certificate Numbers and on
Amendments to Certain Acts.208 The citizens of other EU Member States are registered in the
population register, if they have a residence permit in the Czech Republic.
c) Electoral roll for the elections to the European Parliament
The citizens of the Czech Republic are included in the electoral roll for the elections to the
European Parliament on the basis of their registration in the permanent electoral roll created
on the basis of Act 491/2001 Coll., on Municipal Elections and on Amendments to Certain
Acts.209 The citizens of other Member States may be included in the electoral roll for the
elections to the European Parliament, if they dispose of the active voting right and submit a
request to be included into the roll not later than 40 days in advance of the polling day. The
request has to be submitted to the municipal office, in the territorial jurisdiction of which the
citizens have been registered in the population register. The form of the request represents the
Annex 1 of this report.
207

Zákon č. 62/2003 Sb., o volbách do Evropského parlamentu a o změně některých zákonů [Act No.
62/2003 Coll., on Elections to the European Parliament and on Amendments to Certain Acts].
208
Zákon č. 133/2000 Sb., zákon o evidenci obyvatel a rodných číslech a o změně některých zákonů
[Act No. 133/2000 Coll., on the Population Register and Birth Certificate Numbers and on
Amendments to Certain Acts].
209
Zákon č. 491/2001 Sb., o volbách do zastupitelstev obcí a o změně některých zákonů [Act 491/2001
Coll., on Municipal Elections and on Amendments to Certain Acts].
CFR-CDF/RepCZ/2004

82

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

d) Restrictions on the right to vote and to stand as a candidate for the elections to the
European Parliament
The right to vote to the European Parliament is denied to persons who:
have been deprived of their legal capacity (Par. 10 and 855 of the Civil Code); or
have been imposed lawful restriction of personal freedom for reasons of protection of
public health (Par. 9 of the Act 20/1966 Coll., on Health of People Care).
The right to stand as a candidate to the European Parliament is denied to persons who:
have been deprived of their legal capacity (Par. 10 and 855 of the Civil Code).
The non-nationals, in addition, cannot vote/stand as a candidate, if they have been deprived of
their legal capacity or of the right to vote/stand as a candidate for the elections to the
European Parliament in the Member State of which they are nationals. The Czech Republic
does not know the institution of the deprivation of the voting rights through the criminal law
decision as previewed in Art. 7 of the Directive 93/109/EC.
Practices of national authorities
a) Information campaign
Art. 12 of the directive 93/109/ES demands the states to “inform Community voters and
Community nationals entitled to stand as candidates in good time and in appropriate manner
of the conditions and detailed arrangements for the exercise of the right to vote and to stand
as a candidate in elections in that state”. In the Czech Republic, the task was entrusted – by
Act 62/2003 Coll. – to the Ministry of Home Affairs, which undertook several initiatives to
fulfil it:
On 18 March 2004, the basic information about the elections was hung out at the official
desk of the Ministry situated in the building of the State Electoral Commission.
Before 23 March 2004, two documents entitled ‘Information on the conditions of voting’
and ‘Information on the conditions of candidating’, each of them containing a special
chapter addressed to the citizens of other EU Member State, were placed, in four
language versions (Czech, English, French, German), at the website of the Ministry
(www.mvcr.cz). This website brought also other information relating to the elections
(including the answers to the most frequently asked questions) and was regularly
updated.
A booklet ‘Information on fundamental principles of voting in the election to the
European Parliament at the territory of the Czech Republic’ in 19 language versions (all
languages of the European Union) was published and made available in all the municipal/
regional offices and in all the election rooms.
Information relating to the participation of the citizens of other EU Member States in the
elections to the European Parliament on the territory of the Czech Republic was passed to
the Czech Foreign And Border Police, which assured its distribution among the EU
citizens having been accorded a residence permit in the Czech Republic, and to the Czech
diplomatic and consular offices in other EU Member States, whose employees undertook
a special electoral training.
b) Participation of non-nationals in the election to the European Parliament
Only a limited number of citizens of other EU Member States – 99 in total – voted in the
elections to the European Parliament on the territory of the Czech Republic. Among the
candidates, there were 5 non-nationals (out of 806 candidates).210 One non-national – a
German citizen – was elected (as a candidate of the KSČM: Communist Party of Bohemia
and Moravia) to the European Parliament on the territory of the Czech Republic.

210

The 5 non-nationals disposed of the citizenship of the following countries: Germany, France,
Ireland, Italy, and United Kingdom. However, two of them were originally Czech nationals, having
been later deprived of, resp. having waived the Czech citizenship, and having acquired a foreign one.
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Reasons for concern
The Act. No. 62/2003 Coll. does not grant the right to vote and to stand as a candidate to third
country nationals who are stable or long-term residents in the European Union. In that sense,
it does not reflect the recent trends expressed in Opinions CES SOC/41 of 14 May 2003 and
1321/2001.
Other relevant developments
Reasons for concern
The lists of candidates presented by the national political parties did not respect the gender
balance, as the number of women (especially at the first, realistically elective ranks) was
limited. Among the candidates, there were just 25% of women (203 out of 806 candidates).
This situation is also reflected in the composition of the group of the Czech Euro-deputies,
where women represent just 21% (5 out of 24 deputies).
Article 40. Right to vote and to stand as a candidate at municipal elections
Participation of foreigners in public life at local level
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic has not yet ratified the Council of Europe Convention on the
Participation of Foreigners in Public Life at Local Level (ETS, n° 144) that it signed on 7
June 2000. The ratification is dependent on the adoption of amendments to Law No. 83/1990,
on Association of Citizens,211 which, in its current wording, does not grant the right of
association to non-nationals and is therefore incompatible with Chapter A of the Part I of the
Convention. The Czech Republic plans to make the declaration previewed by Article 1, par. 1
of the Convention, reserving the right not to apply the provisions of Chapter B and Chapter C
of the Part I of the document.
Right to vote and to stand as a candidate for EU citizens non nationals of the member State
Legislative initiatives, national case law and practices of national authorities
a) Municipal Elections (municipalities)
The municipal elections in the Czech Republic are regulated by the Act 128/2000 Coll., on
Municipalities,212 and – mainly – Law No. 491/2001, on Elections to the Representations of
Municipalities and on Amendments to Certain Act.213 Both the documents grants the rights to
vote and to stand as a candidate at municipal elections not only to the Czech citizens, but also
to the citizens of other states, who have attained the age of 18 on the (second) day of elections
at the latest, have been registered in the population register on that day, providing that an
international treaty binding upon the Czech Republic grants such a right. The Treaty of
Accession to the European Union is considered to represent such an international treaty and
therefore, the citizens of other EU Member States do have the right to vote and to stand as
candidate at municipal elections in the Czech Republic.
211

Zákon č. 83/1990 Sb., o sdružování občanů [Act 83/1990 Coll., on Association of Citizens].

212

Zákon č. 128/2000 Sb., o obcích [Act 128/2000 Coll., on Municipalities].

213

Zákon č. 491/2000 Sb., o volbách do zastupitelstev krajů a o změně některých zákonů [Act 491/2001
Coll., on Elections to the Representations of Municipalities and on Amendments to Certain Act].
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b) Regional Elections (municipalities)
The regional elections in the Czech Republic are regulated by Law No. 130/2000, on
Elections to the Representations of Regions and on Amendments to Certain Act.214 This Act
grants the right to vote and to stand as a candidate at the regional elections exclusively to the
Czech citizens. However, as the regional elections are not covered by Art. 40 of the Charter of
Fundamental Rights, the Czech regulation is not incompatible with the EU legislation.
In the year 2004, no general municipal elections took place in the Czech Republic. There
were “new elections” (previewed for the situations, where a new municipality is created, the
number of representatives drops under a certain limit or the representation of a municipality is
disbanded) hold in several municipalities. The available information does not indicate that
there would be any non-nationals taking part (as voters or candidates) in these new elections.
In November 2004, regional elections – not covered by Art. 40 of the Charter – took place in
the Czech Republic.
Right to vote and to stand as a candidate at municipal elections for third country nationals
Legislative initiatives, national case law and practices of national authorities
The third country nationals do not have the right to vote and to stand as candidates to the local
elections in the Czech Republic and there does not seem to be a prospect for a change in the
nearest future.
Article 41. Right to good administration
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 42. Right of access to documents
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 43. Ombudsman
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
During the year 2004, the European Ombudsman has received 100 complaints from the Czech
Republic (out of the total of 3585 complaints received so far this year). Most of the
complaints received from the Czech Republic have been outside the European Ombudsman's
mandate. An inquiry has been opened in four complaints received from the Czech Republic.
Another noticeable event during the year 2004 was the visit of the European Ombudsman, P.
Nikiforos Diamandouros, in the Czech Republic (22-24 March 2004).

214

Zákon č. 130/2000 Sb., o volbách do zastupitelstev krajů a o změně některých zákonů [Act
130/2000 Coll., on Elections to the Representations of Regions and on Amendments to
Certain Act].
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Article 44. Right to petition
This provision of the Charter will only be analysed in the Report dealing with the law and
practices of the institutions of the Union.
Article 45. Freedom of movement and of residence
Right to social assistance for the persons who have exercised their freedom of movement
Legislative initiatives, national case law and practices of national authorities
The provision of the social assistance is regulated by Law No. 117/1995, on State Social
Support,215 and a set of other acts and government ordinances that relate to the social care.216
The benefits of the state social support, which can be attributed to all natural persons having
the permanent residence at the territory of the Czech Republic, include:
• income-related benefits (granted in dependence of the income) = child allowance, social
benefit, dwelling allowance and transportation allowance;
• income-unrelated benefits (granted independently of the income) = family allowance,
establishment allowance, foster care allowance, birth allowance, funeral allowance)
The benefits of the social care, which are reserved just for the Czech citizens, include:
Allowance of the social necessity (Law 282/1991 Coll., on social necessity)
Allowances for handicapped and old citizens (Government Ordinance 182/1991 Coll.)
Allowances for families with children (Government Ordinance 182/1991 Coll.) Other
Allowances (Government Ordinance 182/1991 Coll.).

•
•
•
•

Prohibition to enter certain zones or portions of the national territory during particular events
Legislative initiatives, national case law and practices of national authorities
a) General legal regulation of the restriction to the freedom of movement and residence
The freedom of movement and residence is granted to everyone by the Bill of Fundamental
Rights and Freedoms217 (Article 14). The same document allows to subject this freedom to
such restrictions, which are provided by law and are necessary to protect national security,
public order, public health or the rights and freedoms of others, and, in determined territories,
also environment. There are several laws, which previews the possibility of such restrictions,
for instance:
• Law 20/1966 Coll., on Public Health Care, which allows to limit or prohibit movement
or residence in certain territories for the reasons of the occurrence of contagious diseases
or epidemics;
• Law 114/1992 Coll., on Protection of Nature and Countryside, which previews the
creation of several categories of protected zones, on the territory of which the freedom of
movement and residence may be restricted;
• Law 110/1998 Coll., on the security of the State, as changed by Act 222/1999 Coll.,
which allows to limit the freedom of movement or residence as well as the right of

215

Zákon č. 117/1995 Sb., o státní sociální podpoře [Law No. 117/1995 Coll., on State Social Support].
Zákon č. 100/1988 Sb., o sociálním zabezpečení [Law No. 100/1998 Coll.,on Social Security]; zákon
č. 482/1991 Sb., o sociální potřebnosti [Law No. 428/1991 Coll.,on Social Necessity]; etc.
217
Ústavní zákon č. 2/1993 Sb., o vyhlášení Listiny základních práv a svobod jako součásti ústavního
pořádku České republiky [Constitutional Law No. 2/1993, on the Promulgation of the Charter of
Fundamental Rights and Freedoms as a Part of the Constitutional Order of the Czech Republic].
216
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assembly in the time, when the State is threatened or at war. The concrete scope and
extent of the restrictions should be specified in a government ordinance.
b) Prohibition to enter certain zones or portions of the national territory during particular
events
There is no special rule in the Czech Republic that would relate to the prohibition to enter
certain zones of the national territory during particular events such as international summits
and meetings or large sport event. In this context, the laws mentioned above (mainly the Law
110/1998, on the security of the State) can be used. Furthermore, several municipalities have
issued, on the basis of Par. 14, par. 1i) and Par. 36, par. 1f) of the Law on Municipalities,
specific local regulations relating to the assurance of the public order. For instance, the town
Ostrava adopted such a local regulation in 1999,218 forbidding in it the entrance to spaces
reserved for players, referees, performers and organizers in the time before, during and after
public sport actions. Finally, the entrance to and the residence in certain areas may be banned,
in individual cases, by a penal court decision, in the framework of the punishment of the
prohibition of residence (Par. 57a of the Penal Code).
Other relevant developments
Legislative initiatives, national case law and practices of national authorities
The Czech Republic is not the party to the Convention of 19 June 1990 implementing
Schengen Agreement of 14 June 1985 on the Gradual Abolition of Checks at the Common
Borders, whose Article 2 (2) does not moreover create part of the acquis communautaire.
Article 46. Diplomatic and consular protection
Protection of EU citizens by diplomatic and consular representations abroad
Legislative initiatives, national case law and practices of national authorities
The Directive 95/553/CE of 19 December 1995 regarding the protection for citizens of the
European Union by diplomatic and consular representations, was reflected in the internal
directive of the Ministry of Foreign Affairs on Consular Protection of the Citizens of the EU
Member States, issued in 2004.219 The Ministry of Foreign Affairs has organized a series of
courses, relating to the implementation of the EC Directive, for the heads of the consular
sections of the diplomatic and consular representations of the Czech Republic in the
framework of regular regional meetings.
During the period under scrutiny, the diplomatic and consular representations of the Czech
Republic registered only a limited number of demands for the protection submitted by nonnationals. These demands have mainly concerned citizens of the Slovak Republic. For
instance, in two cases, the Embassy of the Czech Republic in Caracas, Venezuela, afforded
assistance to Slovak citizens being detained for reasons connected with the drug smuggling
(the assistance included the interpretation and the presence during the interrogation). In
another case, the Czech Embassy in Tirana, Albania, helped a Slovak citizen having been
seriously injured.
218

Obecně závazná vyhláška města Ostravy č. 8/1999 k zabezpečení místních záležitostí veřejného
pořádku na území města Ostravy [Local Law of the Town Ostrava No. 8/1999 for the Regulation of the
Local Public Order in the Territory of the Town Ostrava].
219
Interní směrnice MZV o konzulární ochraně občanů členských států EU, čj. 300574/2004-KO/5
[Internal Directive of the Ministry of Foreign Affairs on Consular Protection of the Citizens of EU
Member States, No. 300574/2004-KO/5].
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Decision 96/409/CFSP of 25 June 1996 on the establishment of an emergency travel
document
Legislative initiatives, national case law and practices of national authorities
The Decision 96/409/CFSP of 25 June 1996 on the establishment of an emergency travel
document, was fully transposed to the Czech legal order by Law No. 559/2004, 220 on
Amendments to Certain Acts, adopted in 2004 (which will take effect on 1 January 2005 and
partly on 1 January 2006). The Acts entitles the Czech representations abroad to issue an EU
emergency travel document to “any citizen of the EU, whose travel document was lost, stolen,
destroyed or is temporarily unavailable, if the state whose national the applicant is, has – in
the state where the applicant stays – no permanent diplomatic or consular representation, is
not otherwise represented or his representation is not accessible, not have a any (reachable)
representation” (sec. 115a). The document can be issued for purposes stated in Art. 1 of the
Annex I of the Decision 96/409/CFSP.
As the Act will take effect on 1 January 2005 only, no practice directly related to its
application could have been recorded in the period under scrutiny. However, during the year
2004, several non-nationals (mainly Slovak citizens) addressed the Czech diplomatic and
consular representations abroad in order to ask them for emergency travel documents. As the
forms of the EU emergency travel document were not available at that period, the new
instrument could not in principle have been used.

220

Zákon č. 559/2004 Sb., kterým se mění zákon č. 328/1999 Sb., o občanských průkazech, ve znění
pozdějších předpisů, zákon č. 329/1999 Sb., o cestovních dokladech a o změně zákona č. 283/1991 Sb.,
o Policii České republiky, ve znění pozdějších předpisů, (zákon o cestovních dokladech), ve znění
pozdějších předpisů, zákon č. 200/1990 Sb., o přestupcích, ve znění pozdějších předpisů, a zákon č.
326/1999 Sb., o pobytu cizinců na území České republiky a o změně některých zákonů, ve znění
pozdějších předpisů [Law No. 559/2004 Coll., which changes Law No. 328/1999 Coll., on Identity
Cards, with later amendments, Law No. 329/1999 Coll., on Travel Documents and on Amendments to
Law No. 283/1991 Coll., on the Police of the Czech Republic, with later amendments, (Act on Identity
Cards), with later amendments, Law No. 200/1990 Coll., on Infractions, with later amendments, and
Law No. 326/1999 Coll., on Residence of Foreigners on the Territory of the Czech Republic and on
Amendments to Certain Acts, with later amendments].
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CHAPTER VI : JUSTICE
Article 47. Right to an effective remedy and to a fair trial
Access to a court
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny the Eur. Ct. H.R. found the Czech Republic to have violated
Article 6(1) in 26 cases, most of the them, however, concerned only the problem of
reasonable delay.
In the case of Kilian v. Czech Republic221 the Court found Czech Republic to have violated
Art. 6 (1) of ECHR, right to fair hearing by an independent and impartial tribunal established
by law. The Court stated, that there must be the possibility to review the decisions of
administrative tribunals by courts according to the provision of Art. 6 (1) ECHR. The Court
awarded the applicant 1 500 EUR for material loss. The discrepancy between the ECHR and
the Czech legal order was resolved by the new Administrative Procedure Code, which entered
into force on 1 January 2003.
A denial of access to a court (in concreto to the Constitutional Court) was found in the case
Vodárenská akciová spolecnost, a.s.222. The Eur. Ct. H.R. found similar violations in the case
Bulena223 and in the case Kadlec and others.224 The main problem at issue was not entirely
clear relation between the obligation to exhaust all other judicial remedies and 2-month delay
for the complaint to the Constitutional Court in cases, where the applicants first lodged a
cassation appeal to the Supreme Court, being eventually declared as inadmissible.
Legal aid / judicial assistance
Legislative initiatives, national case law and practices of national authorities
There have been some changes in the field of right to legal aid. The right to access to legal aid
is formulated on the constitutional level225 in Art. 37 (2) of the Charter of Fundamental Rights
and Freedoms (part of the Constitution of the Czech Republic), which stipulates that
„Everybody has the right to legal assistance/aid in proceedings held before courts, other
organs of the State, or public administration organs from the beginning of such proceedings“
and also Art. 37 (3) that stipulates that „All parties are equal in the proceedings“. This right is
also provided in various laws, in Civil Procedure Code226, Administrative Procedure Code227
or Criminal Procedure Code228. Also the Constitutional Court may grant legal aid according to
221

Eur.Ct.H.R., Kilian v. Czech Republic (Appl. No. 48309/99), judgment of 7 December 2004.
Eur.Ct.H.R., Vodárenská akciová společnost, a.s. v. Czech Republic (Appl. No. 73577/01),
judgment of 24 February 2004.
223
Eur.Ct.H.R., Bulena v. Czech Republic (Appl. No. 57567/00), judgment of 20 April 2004.
224
Eur.Ct.H.R., Kadlec and others v. Czech Republic (Appl. No. 49478/99), judgment of 25 May 2004.
225
Úst. zák. č. 2/1993 Sb., Listina základních práv a svobod, čl. 37 (1, 2). (Const. Law. No. 2/1993
Coll., Charter of Fundamental Rights and Freedoms), See: Art. 37 (1, 2).
226
Zákon č. 99/1963 Sb., občanský soudní řád, §§ 26 (3), 30 (1,2), 138, (Law No. 99/1963 Coll., Civil
Procedure Code, See Secs. 26 (3), 30 (1,2), 138.
227
Zák. č. 150/2002 Sb., soudní řád správní, §§ 35 (7), 36 (3), (Law No. 150/2002 Coll,
Administrative Procedure Code, See: Secs 35 (7), 36 (3).
228
Zák č. 141/1961 Sb., o trestním řízení soudním (trestní řád), §§ 33 (2, 3, 4), 51a, [Law No. 141/1961
Coll., Criminal Procedure Code] See: Sec. 33 (2, 3, 4), 51a,
222

CFR-CDF/RepCZ/2004

REPORT ON CZECH REPUBLIC IN 2004

89

the Law on the Constitutional Court229 under certain conditions (for complaints which have
not been declared inadmissible). The counsel or defence lawyer is appointed by the competent
court or tribunal, which does not decide ex officio, but upon a request of the interested person
(except in the criminal proceeding where under certain circumstances a defendant must have a
defence lawyer). The free legal aid may be granted on the basis of proven unfavourable
property and social situation. The legislation applies only to legal representation in
proceedings before courts and tribunals but not before administrative organs where there is no
right to legal aid at all. As it was said in last year’s report, this may be sensitive for asylum
seekers and undocumented foreigners facing administrative expulsion or taking part in other
administrative proceedings. This situation is partly remedied by legal aid from NGOs acting
in the area (e.g. Organization for Aid to Refugees, Society of Citizens Assisting Migrants).
The Asylum Act is at the same time the only law, which stipulates the possibility of the state
to pay for the legal aid in the administrative proceedings (before the Ministry of Interior,
which decides the application of asylum seeker). Section 21 (1) stipulates that „A participant
in the proceedings shall be entitled to request the assistance of a legal entity or private
individual who provides legal assistance to refugees. If such a person provides to the
participant in the procedure free legal assistance, the Ministry may contribute to the payment
of expenses connected with the provision of such assistance on the basis of a contract
concluded in writing230.”
The Czech legal order allows any natural person, which the applicant chooses to act in favour
of the applicant before courts or tribunals (with the exception of the Supreme Court, Supreme
Court of Administration and Constitutional Court). The person chosen must be capable in acts
of law, competent to proper behaviour and does not allow the person to act before the courts
repeatedly. The laws also allow juridical persons – NGOs, which have protection against
discrimination stated in their statutes as one of their fields of activity, to act before the courts
and tribunals on behalf of the applicant in cases of discrimination;231 those NGOs can act
repeatedly.
Another form of legal aid is ensured under the Law on the Legal Profession.232 According to
Sec. 18, an individual, who is not able to attain legal services under this law, may ask the
Czech Bar Association to appoint a lawyer. If the Bar decides that the appointed lawyer is
obliged to provide legal services for free or for reduced fees, he must do so. Neither the client
nor the state pays for it. The lawyer does not have the possibility of examining the client’s
financial situation, in other words, to find out whether he/she is in need of free legal aid. This
situation is not satisfactory for attorneys, who claim that many clients are not in need of free
legal aid, and that this form of help is often misused. There are also several claims from the
NGOs who are not satisfied with the quality of the work of these attorneys. They report cases
where the clients come also to the NGOs for help after visiting the attorney. Nevertheless, the
Law on the Legal Profession includes provisions for complaints in case an attorney is not
acting properly. Also a lot of NGOs offer legal aid themselves, but there is no mechanism to
judge the quality of their help.
Since the current situation has not been fully satisfactory, the Government approved
principles of new legislation on legal aid in Spring 2003. According to these principles the
new law should apply to all proceedings before courts and tribunals, at all stages. Legal aid
should be granted to any natural person who meets the criteria of property and social situation
229

Zák. č. 182/1993 Sb., o Ústavním soudu, § 83 (Law No. 182/1993 Coll., on Constitional Court),
See Sec. 83
230
Zákon č. 325/1999 Sb. o azylu a o změně zákona č. 283/1991 Sb., o Policii České republiky, ve
znění pozdějších předpisů, ( zákon o azylu ) (Law No. 325/1999 Coll., on Asylum and on the Change
of Law No. 238/1991 Coll., on the Police of the Czech Republic (Asylum Act). See Sec. 21 (1)
231
Administrative Procedure Code, See Sec. 35 (4), Civil Procedure Code, See Sec. 26 (3).
232
Zák. č. 85/1996 Sb., o advokacii (Act No. 85/1996 Coll., On the Legal Profession), See Sec. 18 (2)
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(and also juridical persons under certain circumstances). Legal aid should be granted by
lawyers admitted to the Bar whose fees would be paid by the State.
As one particular result of the principles of the new legislation mentioned above, a new law
was adopted during the period under scrutiny. The adopted law was at first designed as a law
on free legal aid, but finally only a Law on access to justice in cross-border disputes as a
transposition of the Council Directive 2003/8/EC to improve access to justice in cross-border
disputes by establishing minimum common rules relating to legal aid for such disputes was
adopted.233 It stipulates the right to legal aid for citizens of other EU member states in crossborder disputes before the courts in the Czech Republic, as well as for Czech citizens or
persons living on the territory of the Czech Republic before the courts of other EU member
states. However, the Directive is not fully transposed. It regulates only legal aid before the
courts. Yet Article 3, para. 2 of the Directive stipulates that legal aid must guarantee also prelitigation advice.
Two new amendments to the Criminal Procedure Code entered into force during the scrutiny
period.234 The first one regulates the system of appointing ex officio attorneys to defendants.
Under this amendment the system is transparent since attorneys are appointed by judges
according to a list of attorneys. The second amendment added a possibility for close relatives
of the defendant to ask the court to give him/her the free legal aid of an attorney.
A new amendment to the Law on the Legal Profession is currently under discussion by the
Government. This amendment would specify the access to free legal aid provided by a lawyer
appointed by the Bar; it especially would give the possibility to the Bar to determine the scope
of the case and the scope of the free legal aid. It would also contain a provision on the
possibility for the Bar to examine the client’s situation for need of free legal aid.
Reasons for concern
Generally the right to free legal aid is guaranteed only in court proceedings (with some
exceptions mentioned) and it does not cover pre-litigation advice. Furthermore, there are no
specific criteria for granting legal aid and as so, it is totally at the discretion of a judge. As a
consequence, different criteria are applied by different judges. A person that is granted free
legal aid does not have an opportunity to ask for the attorney of his/her choice.
Reasonable delay in judicial proceedings
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
During the period under scrutiny the delays in the judicial proceedings have remained the
most frequent problem that the Czech Republic has to face in cases put before the European
Court of Human Rights. Several cases were brought before the Eur. Ct. H.R.; in 20 out of 26
violation judgments the Czech Republic was found to be violating Art. 6 (1) in respect of the
reasonable delay.

233

Zák. č. 629/2004 Sb., o zajištění právní pomoci v přeshraničních sporech v rámci Evropské unie
(Law No. 629/2004 Coll. of Laws, On access to justice in cross-border disputes)
234
Zák. č. 539/2004 Sb., kterým se mění zákon č. 141/1961 Sb., o trestním řízení soudním (trestní
řád), ve znění pozdějších předpisů, (Law No. 539/2004 Coll. of laws, which changes Law No.
141/1961 Coll. of Laws Criminal Procedure Code) and Zák. č. 283/2004 Sb., kterým se mění zákon č.
141/1961 Sb., o trestním řízení soudním (trestní řád), ve znění pozdějších předpisů, (Law No.
283/2004 Coll. of laws, which changes Law No. 141/1961 Coll. of Laws Criminal Procedure Code)
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For ex., in two cases of Houfova v. Czech Republic235 the Court found violation of Art. 6 (1)
ECHR and awarded the applicant damages of 2 000 EUR in the first case and 2 500 EUR in
the second case for moral injury and 900 EUR in the first case and 900 EUR in the second
case for material loss. The two proceedings in which the applicant was claiming the violation
of Art. 6 (1) lasted for 7 years and 8 months in the first case and 6 years and 4 months in the
second case. The Court reviewed the complexity of the case, the behaviour of the applicant
and the proceeding and although it stated, that the applicant partly contributed to the length of
the proceeding, the delay of the proceedings did not satisfy the reasonable delay.
Similarly, in the case of Paterova v. Czech Republic236 two proceedings were the subject of
the claim: first, the change in custody of a minor, and second, the dissolution of a marriage.
The Court stated that at first the case was not complicated, but later the relations between
parents complicated the case (led to the criminal prosecution repeatedly). The length of the
proceedings was inadequate and the Czech Republic violated Art. 6 (1) ECHR. The Court
awarded the applicant the just compensation of 9 000 EUR for moral injury and 1 500 EUR
for material loss.
Legislative initiatives, national case law and practices of national authorities
Concept of Stabilization of Justice, a long-term program document containing summary of the
aims of Ministry of Justice in the field of justice, had been issued on 17 March 2004. It marks
the shortcomings of the state of justice, among other things also the length of the proceedings.
One of the aims of the Ministry is to shorten the length of the proceedings.
The legal order contains only one remedy guaranteed to the individual against unreasonable
delays in judicial proceedings. Under Sec. 174a of Law on Tribunals and Judges237 an
individual is entitled to ask the superior court to state a date until which a certain procedural
act must be finished if his complaint against unreasonable delays was not properly addressed.
Right to the enforcement of judicial decisions
Legislative initiatives, national case law and practices of national authorities
An amendment238 to the Act on the Constitutional Court239 was adopted on 11 December
2003. It brought a new element to the Czech legal order – if an international tribunal finds a
violation of a human right in a criminal matter the complainant can ask the Constitutional
Court for a revision of the case. Originally it was proposed that the revision would be possible
in all matters, yet in the legislative process in the Parliament only criminal matters were left.
In practice, this provision could apply only in case of violation judgment of the Eur. Ct. H.R.

235

Eur.Ct.H.R., Houfova v. Czech Republic (Appl. No. 58177/00 and 58178/00) judgment of 15
June 2004.
236
Eur.Ct.H.R., Paterova v. Czech Republic (Appl. No. 76250/01) judgment of 14 September 2004.
237
Zák. č. 192/2003 Sb., kterým se mění zákon č. 6/2002 Sb., o soudech a soudcích, (Law No.
192/2003 Coll. of Laws, which changes the Law No. 141/1961 Coll. of Laws, On Tribunals and
Judges), See Sec. 174a
238
Zák. č. 83/2004 Sb.
239
Zák. č. 182/1993 Sb., o Ústavním soudu (Law. No. 182/1993 Coll. of Laws, On the Constitutional
Court
CFR-CDF/RepCZ/2004

92

E.U. NETWORK OF INDEPENDENT EXPERTS ON FUNDAMENTAL RIGHTS

Article 48. Presumption of innocence and rights of defence
Presumption of innocence
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic was not found in violation of the relevant articles by Eur. Ct. H.R. or
other international human rights bodies.
The right to freely choose one’s defence counsel
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic was not found in violation of the relevant articles by Eur. Ct. H.R. or
other international human rights bodies.
Legislative initiatives, national case law and practices of national authorities
The Constitutional Court of the Czech Republic in its judgment of 28 January 2004 ruled that
screening of the defence consels in criminal proceedings for the purpose of disclosure of
secret information, to be made by security clearance from the National Security Authority,
was contrary to the right to fair trial according to the constitutional Charter of Fundamental
Rights and Freedoms and Art. 6, par. 3(c) of the ECHR.240 At the same time the Constitutional
Court refused to cancel the provision of sec. 42 (2) of the Law No. 148/1998, on Protection of
Secret Information, expressing thus its preference for one of two possible interpretations of
conflicting legal provisions on the basis of the maxim lex specialis derogat generali.
Although lawyers (avocats) as such are not listed among persons who do not need security
clearance under Law on Secret Information, the constitutional and statutory provisions on the
right to freely choose one’s defence counsel shall have priority.
The right to an interpreter
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic was not found in violation of the relevant articles by Eur. Ct. H.R. or
other international human rights bodies.
Legislative initiatives, national case law and practices of national authorities
Law No. 539/2004241 has brought an important amendment to Criminal Procedure Code with a
view to implementing the European Arrest Warrant. This amendment has also enhanced the to
an interpreter.

240

Constitutional Court, Plenary judgment, 28 January 2004, published under No. 98/2004 Coll.
Zákon č. 539/2004 Sb., kterým se mění zákon č. 141/1961 Sb., trestní řád [Law No. 539/2004 Coll.,
amending Law No. 141/2004 Coll., Criminal Procedure Code].
241
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Accelerated criminal procedures
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic was not found in violation of the relevant articles by Eur. Ct. H.R. or
other international human rights bodies.
Legislative initiatives, national case law and practices of national authorities
In accelerated criminal procedures, which have been possible under the Criminal Procedure
Code since 2002, a suspect has the same rights as an accused, including the right to defence
counsel. The amendment to Criminal Procedure Code, adopted in 2004, provided for the
obligatory representation by defence counsel in the accelerated criminal procedure.242
Article 49. Principles of legality and proportionality of criminal offences and penalties
Legality of criminal offences and penalties
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic was not found in violation of the relevant articles by Eur. Ct. H.R. or
other international human rights bodies.
Article 50. Right not to be tried or punished twice in criminal proceedings for the same
criminal offence
Right not to be tried or punished twice
International case law and concluding observations of expert committees adopted during the
period under scrutiny and their follow-up
The Czech Republic was not found in violation of the relevant articles by Eur. Ct. H.R. or
other international human rights bodies. It is not party to the 1990 Convention implementing
the Schengen Agreement.
Legislative initiatives, national case law and practices of national authorities
During the period under scrutiny, Law No. 283/2004 has amended the Criminal Procedure
Code.243 According to the new Sec. 11a, criminal proceedings shall not be intiated in respect
of the same person and the same act it the public prosecutor decided, in an accelerated
criminal procedure, on approval of the friendly settlement reached between the suspect and
the victim, or on suspended accusation in case where the suspect proved good behaviour.

242

Zákon č. 539/2004 Sb., kterým se mění zákon č. 141/1961 Sb., trestní řád [Law No. 539/2004 Coll.,
amending Law No. 141/2004 Coll., Criminal Procedure Code].
243
Zákon č. 283/2004 Sb., kterým se mění zákon č. 141/1961 Sb., trestní řád [Law No. 283/2004 Coll.,
amending Law No. 141/1961 Coll., Criminal Procedure Code].
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APPENDIX: CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN
UNION (O.J. C-364 OF 18.12.2000)
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Article 8: Protection of personal data

CHAPTER I: DIGNITY
Article 1: Human dignity
Human dignity is inviolable. It must be
respected and protected.

Article 2: Right to life
1. Everyone has the right to life.
2. No one shall be condemned to the death
penalty, or executed.

Article 3: Right to the integrity of the
person
1. Everyone has the right to respect for his or
her physical and mental integrity.
2. In the fields of medicine and biology, the
following must be respected in particular:
a) the free and informed consent of the person
concerned, according to the procedures laid
down by law,
b) the prohibition of eugenic practices, in
particular those aiming at the selection of
persons,
c) the prohibition on making the human body
and its parts as such a source of financial gain,
d) the prohibition of the reproductive cloning
of human beings.

Article 4: Prohibition of torture and
inhuman or degrading treatment or
punishment
No one shall be subjected to torture or to
inhuman
or
degrading
treatment
or
punishment.

Article 5: Prohibition of slavery and
forced labour
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced
or compulsory labour.
3. Trafficking in human beings is prohibited.

CHAPTER II: FREEDOMS
Article 6: Right to liberty and security
Everyone has the right to liberty and security
of person.

Article 7: Respect for private and family
life
Everyone has the right to respect for his or her
private and family life, home and
communications.

1. Everyone has the right to the protection of
personal data concerning him or her.
2. Such data must be processed fairly for
specified purposes and on the basis of the
consent of the person concerned or some other
legitimate basis laid down by law. Everyone
has the right of access to data which has been
collected concerning him or her, and the right
to have it rectified.

3. Compliance with these rules shall be
subject to control by an independent
authority.
Article 9: Right to marry and right to
found a family
The right to marry and the right to found a
family shall be guaranteed in accordance with
the national laws governing the exercise of
these rights.

Article 10: Freedom
conscience and religion

of

thought,

1. Everyone has the right to freedom of
thought, conscience and religion. This right
includes freedom to change religion or belief
and freedom, either alone or in community
with others and in public or in private, to
manifest religion or belief, in worship,
teaching, practice and observance.
2. The right to conscientious objection is
recognised, in accordance with the national
laws governing the exercise of this right.

Article 11: Freedom of expression and
information
1. Everyone has the right to freedom of
expression. This right shall include freedom to
hold opinions and to receive and impart
information and ideas without interference by
public authority and regardless of frontiers.
2. The freedom and pluralism of the media
shall be respected.

Article 12: Freedom of assembly and of
association
1. Everyone has the right to freedom of
peaceful assembly and to freedom of
association at all levels, in particular in
political, trade union and civic matters, which
implies the right of everyone to form and to
join trade unions for the protection of his or
her interests.
2. Political parties at Union level contribute to
expressing the political will of the citizens of
the Union.
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Article 13: Freedom of the arts and
sciences
The arts and scientific research shall be free of
constraint. Academic freedom shall be
respected.

Article 14: Right to education
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Article 18: Right to asylum
The right to asylum shall be guaranteed with
due respect for the rules of the Geneva
Convention of 28 July 1951 and the Protocol
of 31 January 1967 relating to the status of
refugees and in accordance with the Treaty
establishing the European Community.

1. Everyone has the right to education and to
have access to vocational and continuing
training.
2. This right includes the possibility to receive
free compulsory education.
3. The freedom to found educational
establishments with due respect for democratic
principles and the right of parents to ensure the
education and teaching of their children in
conformity with their religious, philosophical
and pedagogical convictions shall be respected,
in accordance with the national laws governing
the exercise of such freedom and right.

Article 19: Protection in the event of
removal, expulsion or extradition

Article 15: Freedom to choose an
occupation and right to engage in work

Everyone is equal before the law.

1. Everyone has the right to engage in work
and to pursue a freely chosen or accepted
occupation.
2. Every citizen of the Union has the freedom
to seek employment, to work, to exercise the
right of establishment and to provide services
in any Member State.
3. Nationals of third countries who are
authorised to work in the territories of the
Member States are entitled to working
conditions equivalent to those of citizens of the
Union.

Article 16: Freedom to conduct a
business
The freedom to conduct a business in
accordance with Community law and national
laws and practices is recognised.

Article 17: Right to property
1. Everyone has the right to own, use, dispose
of and bequeath his or her lawfully acquired
possessions. No one may be deprived of his or
her possessions, except in the public interest
and in the cases and under the conditions
provided for by law, subject to fair
compensation being paid in good time for their
loss. The use of property may be regulated by
law in so far as is necessary for the general
interest.
2. Intellectual property shall be protected.

1. Collective expulsions are prohibited.
2. No one may be removed, expelled or
extradited to a State where there is a serious
risk that he or she would be subjected to the
death penalty, torture or other inhuman or
degrading treatment or punishment.

CHAPTER III: EQUALITY
Article 20: Equality before the law

Article 21: Non-discrimination
1. Any discrimination based on any ground
such as sex, race, colour, ethnic or social
origin, genetic
features, language, religion or belief, political
or any other opinion, membership of a national
minority, property, birth, disability, age or
sexual orientation shall be prohibited.
2. Within the scope of application of the Treaty
establishing the European Community and of
the Treaty on European Union, and without
prejudice to the special provisions of those
Treaties, any discrimination on grounds of
nationality shall be prohibited.

Article 22: Cultural, religious and
linguistic diversity
The Union shall respect cultural, religious and
linguistic diversity.

Article 23: Equality between men and
women
Equality between men and women must be
ensured in all areas, including employment,
work and pay. The principle of equality shall
not prevent the maintenance or adoption of
measures providing for specific advantages in
favour of the under-represented sex.

Article 24: The rights of the child
1. Children shall have the right to such
protection and care as is necessary for their
well-being. They may express their views
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freely. Such views shall be taken into
consideration on matters which concern them
in accordance with their age and maturity.
2. In all actions relating to children, whether
taken by public authorities or private
institutions, the child's best interests must be a
primary consideration.
3. Every child shall have the right to maintain
on a regular basis a personal relationship and
direct contact with both his or her parents,
unless that is contrary to his or her interests.

Article 30: Protection in the event of
unjustified dismissal
Every worker has the right to protection
against unjustified dismissal, in accordance
with Community law and national laws and
practices.

Article 31: Fair and just working
conditions

The Union recognises and respects the rights
of the elderly to lead a life of dignity and
independence and to participate in social and
cultural life.

1. Every worker has the right to working
conditions which respect his or her health,
safety and dignity.
2. Every worker has the right to limitation of
maximum working hours, to daily and weekly
rest periods and to an annual period of paid
leave.

Article 26: Integration of persons with
disabilities

Article 32: Prohibition of child labour
and protection of young people at work

The Union recognises and respects the right of
persons with disabilities to benefit from
measures
designed
to
ensure
their
independence, social and occupational
integration and participation in the life of the
community.

The employment of children is prohibited. The
minimum age of admission to employment
may not be lower than the minimum schoolleaving age, without prejudice to such rules as
may be more favourable to young people and
except for limited derogations. Young people
admitted to work must have working
conditions appropriate to their age and be
protected against economic exploitation and
any work likely to harm their safety, health or
physical, mental, moral or social development
or to interfere with their education.

Article 25: The rights of the elderly

CHAPTER IV : SOLIDARITY
Article 27 : Workers' right to
information and consultation within the
undertaking
Workers or their representatives must, at the
appropriate levels, be guaranteed information
and consultation in good time in the cases and
under the conditions provided for by
Community law and national laws and
practices.

Article 28: Right
bargaining and action

of

collective

Workers and employers, or their respective
organisations, have, in accordance with
Community law and national laws and
practices, the right to negotiate and conclude
collective agreements at the appropriate levels
and, in cases of conflicts of interest, to take
collective action to defend their interests,
including strike action.

Article 29: Right of access to placement
services
Everyone has the right of access to a free
placement service.

Article 33: Family and professional life
1. The family shall enjoy legal, economic and
social protection.
2. To reconcile family and professional life,
everyone shall have the right to protection
from dismissal for a reason connected with
maternity and the right to paid maternity leave
and to parental leave following the birth or
adoption of a child.

Article 34: Social security and social
assistance
1. The Union recognises and respects the
entitlement to social security benefits and
social services providing protection in cases
such as maternity, illness, industrial accidents,
dependency or old age, and in the case of loss
of employment, in accordance with the rules
laid down by Community law and national
laws and practices.
2. Everyone residing and moving legally
within the European Union is entitled to social
security benefits and social advantages in
accordance with Community law and national
laws and practices.
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3. In order to combat social exclusion and
poverty, the Union recognises and respects the
right to social and housing assistance so as to
ensure a decent existence for all those who
lack sufficient
resources, in accordance with the rules laid
down by Community law and national laws
and practices.

Article 40: Right to vote and to stand as
a candidate at municipal elections

Article 35: Health care

Article 41: Right to good administration

Everyone has the right of access to preventive
health care and the right to benefit from
medical treatment under the conditions
established by national laws and practices. A
high level of human health protection shall be
ensured in the definition and implementation
of all Union policies and activities.

A high level of environmental protection and
the improvement of the quality of the
environment must be integrated into the
policies of the Union and ensured in
accordance with the principle of sustainable
development.

1. Every person has the right to have his or her
affairs handled impartially, fairly and within a
reasonable time by the institutions and bodies
of the Union.
2. This right includes:
a) the right of every person to be heard, before
any individual measure which would affect
him or her
adversely is taken;
b) the right of every person to have access to
his or her file, while respecting the legitimate
interests of
confidentiality and of professional and
business secrecy;
c) the obligation of the administration to give
reasons for its decisions.
3. Every person has the right to have the
Community make good any damage caused by
its institutions or by its servants in the
performance of their duties, in accordance with
the general principles common to the laws of
the Member States.
4. Every person may write to the institutions of
the Union in one of the languages of the
Treaties and must have an answer in the same
language.

Article 38: Consumer protection

Article 42: Right of access to documents

Union policies shall ensure a high level of
consumer protection.

Any citizen of the Union, and any natural or
legal person residing or having its registered
office in a Member State, has a right of access
to European Parliament, Council and
Commission documents.

Article 36: Access to services of general
economic interest
The Union recognises and respects access to
services of general economic interest as
provided for in national laws and practices, in
accordance with the Treaty establishing the
European Community, in order to promote the
social and territorial cohesion of the Union.

Article 37: Environmental protection

CHAPTER V: CITIZENS' RIGHTS
Article 39: Right to vote and to stand as
a candidate at elections to the European
Parliament
1. Every citizen of the Union has the right to
vote and to stand as a candidate at elections to
the European Parliament in the Member State
in which he or she resides, under the same
conditions as nationals of that State.
2. Members of the European Parliament shall
be elected by direct universal suffrage in a free
and secret ballot.

Every citizen of the Union has the right to vote
and to stand as a candidate at municipal
elections in the Member State in which he or
she resides under the same conditions as
nationals of that State.

Article 43: Ombudsman
Any citizen of the Union and any natural or
legal person residing or having its registered
office in a Member State has the right to refer
to the Ombudsman of the Union cases of
maladministration in the activities of the
Community institutions or bodies, with the
exception of the Court of Justice and the Court
of First Instance acting in their judicial role.

Article 44: Right to petition
Any citizen of the Union and any natural or
legal person residing or having its registered
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office in a Member State has the right to
petition the European Parliament.

Article 45
Freedom of movement and of residence
1. Every citizen of the Union has the right to
move and reside freely within the territory of
the Member States.
2. Freedom of movement and residence may be
granted, in accordance with the Treaty
establishing the European Community, to
nationals of third countries legally resident in
the territory of a Member State.

Article 46: Diplomatic and consular
protection
Every citizen of the Union shall, in the
territory of a third country in which the
Member State of which he or she is a national
is not represented, be entitled to protection by
the diplomatic or consular authorities of any
Member State, on the same conditions as the
nationals of that Member State.

CHAPTER VI : JUSTICE
Article 47 : Right to an effective remedy
and to a fair trial
Everyone whose rights and freedoms
guaranteed by the law of the Union are
violated has the right to an effective remedy
before a tribunal in compliance with the
conditions laid down in this Article. Everyone
is entitled to a fair and public hearing within a
reasonable time by an independent and
impartial tribunal previously established by
law. Everyone shall have the possibility of
being advised, defended and represented.
Legal aid shall be made available to those who
lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.

Article 48: Presumption of innocence
and right of defence
1. Everyone who has been charged shall be
presumed innocent until proved guilty
according to law.
2. Respect for the rights of the defence of
anyone who has been charged shall be
guaranteed.

Article 49: Principles of legality and
proportionality of criminal offences and
penalties
1. No one shall be held guilty of any criminal
offence on account of any act or omission

which did not constitute a criminal offence
under national law or international law at the
time when it was committed. Nor shall a
heavier penalty be imposed than that which
was applicable at the time the criminal offence
was committed. If, subsequent to the
commission of a criminal offence, the law
provides for a lighter penalty, that penalty shall
be applicable.
2. This Article shall not prejudice the trial and
punishment of any person for any act or
omission
which, at the time when it was committed, was
criminal according to the general principles
recognised by the community of nations.
3. The severity of penalties must not be
disproportionate to the criminal offence.

Article 50: Right not to be tried or
punished twice in criminal proceedings
for the same criminal offence
No one shall be liable to be tried or punished
again in criminal proceedings for an offence
for which he or she has already been finally
acquitted or convicted within the Union in
accordance with the law.

CHAPTER
PROVISIONS

VII:

GENERAL

Article 51: Scope
1. The provisions of this Charter are addressed
to the institutions and bodies of the Union with
due regard for the principle of subsidiarity and
to the Member States only when they are
implementing Union law. They shall therefore
respect the rights, observe the principles and
promote the application thereof in accordance
with their respective powers.
2. This Charter does not establish any new
power or task for the Community or the Union,
or modify powers and tasks defined by the
Treaties.

Article 52: Scope of guaranteed rights
1. Any limitation on the exercise of the rights
and freedoms recognised by this Charter must
be provided for by law and respect the essence
of those rights and freedoms. Subject to the
principle of proportionality, limitations may be
made only if they are necessary and genuinely
meet objectives of general interest recognised
by the Union or the need to protect the rights
and freedoms of others.
2. Rights recognised by this Charter which are
based on the Community Treaties or the Treaty
on European Union shall be exercised under
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the conditions and within the limits defined by
those Treaties.
Convention for the Protection of Human
Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the
same as those laid down by the said
Convention. This provision shall not prevent
Union law providing more extensive
protection.

3. In so far as this Charter contains rights
which correspond to rights guaranteed by the
Community or all the Member States are party,
including the European Convention for the
Protection of Human Rights and Fundamental
Freedoms, and by the Member States'
constitutions.

Article 53: Level of protection

Nothing in this Charter shall be interpreted as
implying any right to engage in any activity or
to perform any act aimed at the destruction of
any of the rights and freedoms recognised in
this Charter or at their limitation to a greater
extent than is provided for herein.

Nothing in this Charter shall be interpreted as
restricting or adversely affecting human rights
and fundamental freedoms as recognised, in
their respective fields of application, by Union
law and international law and by international
agreements to which the Union, the

Article 54: Prohibition of abuse of rights
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